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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
UNITED STATES OF AMERICA
V. : Case No. 23-cr-153 (JBD)
DAVID BALL, JR.,

Defendant.

UNITED STATES’ UNOPPOSED MOTION TO CONTINUE AND
TO EXCLUDE TIME UNDER THE SPEEDY TRIAL ACT

The United States of America hereby moves this Court to vacate its current status
conference set for August 16, 2023 and for a 45-day continuance of the above-captioned
proceeding, and further to exclude the time within which an indictment must be filed under the
Speedy Trial Act, 18 U.S.C. § 3161 et seq., on the basis that the ends of justice served by taking
such actions outweigh the best interest of the public and the defendant in a speedy trial pursuant
to the factors described in 18 U.S.C. § 3161(h)(7)(A), (B)(1), (i1), and (iv). In support of its motion,
the government states as follows:

FACTUAL BACKGROUND

Defendant is charged via indictment with offenses related to crimes that occurred at the
United States Capitol on January 6, 2021. In brief, on that date, as a Joint Session of the United
States House of Representatives and the United States Senate convened to certify the vote of the
Electoral College of the 2020 U.S. Presidential Election, members of a large crowd that had
gathered outside forced entry into the U.S. Capitol, including by breaking windows and by
assaulting members of law enforcement, as others in the crowd encouraged and assisted those acts.
Scores of individuals entered the U.S. Capitol without authority to be there. As a result, the Joint

Session and the entire official proceeding of the Congress was halted until the Capitol Police, the
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Metropolitan Police Department, and other law enforcement agencies from the city and
surrounding region were able to clear the Capitol of hundreds of unlawful occupants and ensure
the safety of elected officials. This event in its entirety is hereinafter referred to as the “Capitol
Breach.”

The government seeks a continuance in this case to allow the parties to continue to
negotiate a plea agreement in this matter. The government and the defendant are optimistic that
such an agreement can be reached and formalized within the next 45 days.

ARGUMENT

Section 3161(h) of the Speedy Trial Act sets forth certain periods of delay which the Court
must exclude from the computation of time within which a trial must commence. As is relevant to
this motion for a continuance, pursuant to subsection (h)(7)(A), the Court must exclude:

Any period of delay resulting from a continuance granted by any judge on his own

motion or at the request of the defendant or his counsel or at the request of the

attorney for the Government, if the judge granted such continuance on the basis of

his findings that the ends of justice served by taking such action outweigh the best

interest of the public and the defendant in a speedy trial.

18 U.S.C. § 3161(h)(7)(A). This provision further requires the Court to set forth its reasons for
finding that that any ends-of-justice continuance is warranted. /d. Subsection (h)(7)(B) sets forth
a non-exhaustive list factors that the Court must consider in determining whether to grant an ends-
of-justice continuance, including:

(1) Whether the failure to grant such a continuance in the proceeding would

be likely to make a continuation of such proceeding impossible, or result
in a miscarriage of justice.

(11) Whether the case is so unusual or so complex, due to the number of

defendants, the nature of the prosecution, or the existence of novel

questions of fact or law, that it is unreasonable to expect adequate
preparation for pretrial proceedings or for the trial itself within the time
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limits established by this section.

(iv)  Whether the failure to grant such a continuance in a case which, taken as a

whole, is not so unusual or so complex as to fall within clause (i), would

deny the defendant reasonable time to obtain counsel, would unreasonably

deny the defendant or the Government continuity of counsel, or would

deny counsel for the defendant or the attorney for the Government the

reasonable time necessary for effective preparation, taking into account

the exercise of due diligence.
18 U.S.C. § 3161(h)(7)(B)(1)(ii) and (iv). Importantly, an interests-of-justice finding is within the
discretion of the Court. See, e.g., United States v. Rojas-Contreras, 474 U.S. 231, 236 (1985);
United States v. Hernandez, 862 F.2d 17, 24 n.3 (2d Cir. 1988). In this case, an ends-of-justice
continuance is warranted under 18 U.S.C. § 3161(h)(7)(A) based on the factors described in 18
U.S.C. § 3161(h)(7)(B)(i)(i1) and (iv) in order to allow the parties to continue to engage in plea
negotiations. Accordingly, the ends of justice served by granting a request for a continuance
outweigh the best interest of the public and Defendant in a speedy trial.

Government counsel notified Defendant’s counsel of the filing of this motion, and they
consent on behalf of their client to the request.

WHEREFORE, the Government respectfully requests that this Court grant the motion to
continue the Status Hearing set for August 16, 2023 and for an additional 45 days from the date
this Court enters an Order on this motion through and including the date of the next hearing, and
that the Court exclude the time within which the trial must commence under the Speedy Trial Act,
18 U.S.C. § 3161 ef seq., on the basis that the ends of justice served by taking such actions

outweigh the best interest of the public and Defendant in a speedy trial pursuant to the factors

described in 18 U.S.C. § 3161(h)(7)(A), (B)(i), (ii), and (iv).
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Respectfully submitted,

MATTHEW M. GRAVES
United States Attorney
DC Bar No. 481052

By: /s/ Hutton Marshall
J.HUTTON MARSHALL
Assistant U.S. Attorney

DC Bar No. 1721890

601 D Street, N.W.

Washington, D.C. 20579

(202) 809-2166
Joseph.hutton.marshall@usdoj.gov




