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8 UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA
____________________________________: UNITED STATES OF AMERICA:: v.: No.: 21-cr-623-2 (CRC):
KIRSTYN NIEMELA,: Defendant.: ____________________________________: GOVERNMENT'S PROPOSED
JURY INSTRUCTIONS Pursuant to the Court's Pre-Trial Order (ECF No. 34) and November 23, 2022 Minute
Order, the United States hereby proposes the following final jury instructions, 1 subject to any issues that may
arise during trial: *** Ladies and gentlemen, you have now heard all of the evidence in the case. Before you
begin your deliberations, I am going to instruct you on the law. I will start with some general rules of law and then
talk about the specific charges alleged here and some of the specific issues in this case. Some of these rules will
repeat what I told you in my preliminary instructions. Instruction No. 1: Furnishing Jury with Copy of Instructions I
will provide each of you with a copy of my instructions. During your deliberations, you may, if you want, refer to
these instructions. While you may refer to any particular portion of the instructions, you are to consider the
instructions as a whole and you may not follow some and ignore others. If 1 Except for changing pronouns and
as otherwise noted, the government's proposed jury instructions are identical to those used by this Court in
United States v. Strand, 21-cr-85. The proposed instructions also omit the inapplicable instruction related to the
Obstruction of an Official Proceeding count in that case. 8 you have any questions about the instructions, you
should feel free to send me a note. Please leave your instructions in the jury room when you conclude your
deliberations. Instruction No. 2: Function of the Court As I said, my function is to conduct this trial in an orderly,
fair, and efficient manner; to rule on questions of law; and to instruct you on the law that applies in this case. It is
your duty to accept the law as I instruct you. You should consider all the instructions as a whole. You may not
ignore or refuse to follow any of them. Instruction No. 3: Function of the Jury Your function, as the jury, is to
determine what the facts are in this case. You are the sole judges of the facts. While it is my responsibility to
decide what is admitted as evidence during the trial, you alone decide what weight, if any, to give to that
evidence. You alone decide the credibility or believability of the witnesses. You should determine the facts
without prejudice, fear, sympathy, or favoritism. You should not be improperly influenced by anyone's race, ethnic
origin, or gender. Decide the case solely from a fair consideration of the evidence. You may not take anything I
may have said or done during the trial as indicating how I think you should decide this case. If you believe that I
have expressed or indicated any such opinion, you should ignore it. The verdict in this case is your responsibility
alone. Instruction No. 4: Jury's Recollection Controls If any reference by me or the attorneys to the evidence is
different from your own memory of the evidence, it is your memory that should control during your deliberations.
Instruction No. 5: Notetaking by Jurors During the trial, I have permitted those jurors who wanted to do so to take
notes. You may take your notebooks with you to the jury room and use them during your deliberations if you
wish. As I told you at the beginning of the trial, your notes are only to be an aid to your memory. They are 8 not
evidence in the case, and they should not replace your own memory of the evidence. Those jurors who have not
taken notes should rely on their own memory of the evidence. The notes are intended to be for the notetaker's
own personal use. Instruction No. 6: Evidence in the Case During your deliberations, you may consider only the
evidence properly admitted in this trial. The evidence in this case consists of the sworn testimony of the
witnesses, the exhibits that were admitted into evidence, and the facts and testimony stipulated to by the parties.
During the trial, you were told that the parties had stipulated—that is, agreed—to certain facts. You should
consider any stipulation of fact to be undisputed evidence. When you consider the evidence, you are permitted to
draw, from the facts that you find have been proven, any reasonable inferences that you feel are justified in light
of your experience. You should give any evidence the weight that you think it is fairly entitled to receive.
Instruction No. 7: Statements of Counsel The statements and arguments of the lawyers are not evidence. They
are only intended to assist you in understanding the evidence. Likewise, the questions of the lawyers are not
evidence. Instruction No. 8: Indictment Not Evidence As I've explained, the Defendant was charged in this case
via an indictment. An indictment is merely the formal way of accusing a person of a crime. You must not consider
the indictment as evidence of any kind—you may not consider it as any evidence of Ms. Niemela's guilt or draw
any inference of guilt from it. Instruction No. 9: Burden of Proof Every defendant in a criminal case is presumed
to be innocent. This presumption of innocence remains with the defendant throughout the trial unless and until
the government has proven she is guilty beyond a reasonable doubt. This burden never shifts throughout the
trial. The law does not require Ms. Niemela to prove her innocence or to produce any evidence at all. If you 8 find
that the government has proven beyond a reasonable doubt every element of an offense with which she is
charged, it is your duty to find her guilty of that offense. On the other hand, if you find the government has failed
to prove any element of an offense beyond a reasonable doubt, you must find Ms. Niemela not guilty of that
offense. Instruction No. 10: Reasonable Doubt The government has the burden of proving Ms. Niemela guilty
beyond a reasonable doubt. Some of you may have served as jurors in civil cases, where it is only necessary to
prove that a fact is more likely true than not, or, in some cases, that its truth is highly probable. In criminal cases
such as this one, the government's proof must be more powerful than that. It must be beyond a reasonable
doubt. Reasonable doubt, as the name implies, is a doubt based on reason—a doubt for which you have a
reason based on the evidence or lack of evidence in the case. If, after careful, honest, and impartial
consideration of all the evidence, you cannot say that you are firmly convinced of the defendant's guilt, then you
have a reasonable doubt. Reasonable doubt is the kind of doubt that would cause a reasonable person, after
careful and thoughtful reflection, to hesitate to act in the graver or more important matters in life. However, it is
not an imaginary doubt, nor a doubt based on speculation or guesswork; it is a doubt based on reason. The
government is not required to prove guilt beyond all doubt, or to a mathematical or scientific certainty. Its burden
is to prove guilt beyond a reasonable doubt. Instruction No. 11: Direct and Circumstantial Evidence There are two
types of evidence from which you may determine what the facts are in this case—direct evidence and
circumstantial evidence. When a witness, such as an eyewitness, asserts actual knowledge of a fact, that
witness's testimony is direct evidence. On the other hand, evidence of facts and circumstances from which
reasonable inferences may be drawn is circumstantial evidence. 8 Let me give you an example. Assume a
person looked out a window and saw that snow was falling. If he later testified in court about what he had seen,
his testimony would be direct evidence that snow was falling at the time he saw it happen. But now assume that



he looked out a window and saw no snow on the ground, and then went to sleep and saw snow on the ground
the following morning. His testimony about what he had seen would be circumstantial evidence that it had
snowed while he was asleep. The law says that both direct and circumstantial evidence are acceptable means of
proving a fact. The law does not favor one form of evidence over another. It is for you to decide how much weight
to give to any particular evidence, whether direct or circumstantial. You are permitted to give equal weight to
both. Circumstantial evidence does not require a greater degree of certainty than direct evidence. In reaching a
verdict in this case, you should consider all of the evidence presented, both direct and circumstantial. Instruction
No. 12: Nature of Charges Not to Be Considered One of the questions you were asked when we were selecting
this jury was whether the nature of the charges themselves would affect your ability to reach a fair and impartial
verdict. I asked you that question because you must not allow the nature of a charge to affect your verdict. You
must consider only the evidence that has been presented in this case in reaching a fair and impartial verdict.
Instruction No. 13: Number of Witnesses The weight of the evidence is not necessarily determined by the
number of witnesses testifying for each side. Rather, you should consider all the facts and circumstances in
evidence to determine which of the witnesses you believe. You may find that the testimony of a smaller number
of witnesses on one side is more believable than the testimony of a greater number of witnesses on the other
side, or you might find the opposite. 8 Instruction No. 14: Credibility of Witnesses In determining whether the
government has proved the charges against the defendant beyond a reasonable doubt, you must consider the
testimony of all the witnesses who have testified. You are the sole judges of the credibility of the witnesses. You
alone determine whether to believe any witness and the extent to which a witness should be believed. Judging a
witness's credibility means evaluating whether the witness has testified truthfully and also whether the witness
accurately observed, recalled, and described the matters about which he or she testified. You may consider
anything that in your judgment affects the credibility of any witness. For example, you may consider the
demeanor and the behavior of the witness on the witness stand; the witness's manner of testifying; whether the
witness impresses you as a truthful person; whether the witness impresses you as having an accurate memory
and recollection; whether the witness has any motive for not telling the truth; whether the witness had a full
opportunity to observe the matters about which he or she has testified; whether the witness has any interest in
the outcome of this case, or friendship or hostility toward other people involved in the case. In evaluating the
accuracy of a witness's memory, you may consider the circumstances surrounding the event, including any
circumstances that would impair or improve the witness's ability to remember the event, the time that elapsed
between the event and any later recollections of the event, and the circumstances under which the witness was
asked to recall details of the event. Inconsistencies or disparities in the testimony of a witness, or between the
testimony of different witnesses, may or may not cause you to discredit such testimony. Two or more persons
witnessing an incident or transaction may see it or hear it differently; an innocent misrecollection, like a failure of
recollection, is not an uncommon experience. In weighing the effects of the inconsistency or discrepancy, always
consider whether it pertains to a matter of important or unimportant detail, and whether the inconsistency or
discrepancy results from innocent error or intentional falsehood. 8 You may consider the reasonableness or
unreasonableness, the probability or improbability, of the testimony of a witness in determining whether to accept
it as true and accurate. You may consider whether the witness has been contradicted or supported by
































