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4 UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA UNITED STATES OF AMERICA * *
V. * Case No. 1:21-CR-623-2 (CRC) * KIRSTYN NIEMELA * * DEFENDANT NIEMELA'S MOTION TO
TRANSFER VENUE AND MEMORANDUM IN SUPPORT COMES NOW, Defendant, Kirstyn Niemela,
(hereinafter "Niemela") by her counsel, and respectfully requests this honorable Court moves, pursuant to
Federal Rules of Criminal Procedure 21, for a transfer of venue so that she may be tried by an impartial jury as
guaranteed by her rights granted by the Fifth and Sixth Amendments to the United States Constitution. I. LEGAL
ARGUMENT A. Federal Rule of Criminal Procedure 21(a) The Fifth and Sixth Amendment of the United States
Constitution entitle criminal defendants to a fair trial by an impartial jury. See In re Murchison, 349 U.S. 133, 136
(1995). "The theory in our system of law is that conclusion to be reached in a case will be induced only by
evidence and argument in open court, and not by any outside influence[.]" Patterson v. Colorado, 205 U.S. 454,
462 (1907). Justice Hugo Black observed that the American justice system "has always endeavored to prevent
even the probability of unfairness." Id. Accordingly, Federal Rule of Criminal Procedure(a) instructs that district
courts "must transfer the proceeding if the court is satisfied that so great a prejudice against the defendant exists
in the transferring district that the defendant cannot obtain a fair and impartial trial there." 1 4 In some cases, a
potential jury pool can be determined to be irredeemably biased "when the alleged crime results in "effects on [a]
community that] are so profound and pervasive that no detailed discussion of the [pretrial publicity and juror
partiality] evidence is necessary." United States v. McVeigh, 918 F. Supp. 1467, 1470 (W.D. Okla. 1996)
(summarily finding that a trial of Oklahoma City bombing suspects in federal court in Oklahoma City (Western
District of Oklahoma) would be constitutionally unfair) (see also Murphy v. Fla., 421 U.S. 798, 802 (1975) ("Even
these indicia of impartiality [during voir dire] might be disregarded in a case where the general atmosphere in the
community or courtroom is sufficiently inflammatory.") "[W]here there is a reasonable likelihood that prejudicial
news prior to trial will prevent a fair trial, the judge should continue the case until the threat abates, or transfer it
to another county not so permeated with publicity." Sheppard v. Maxwell, 384 U.S. 333, 362-363, 86 S. Ct. 1507,
1522, 16 L. Ed. 2d 600, 620, (1966). When the threatened harm is prejudice to a fair trial, a number of
alternatives less restrictive of expression may be available, which include: (a)change of trial venue to a place
less exposed to intense publicity; (b) postponement of the trial to allow public attention to subside; (c) searching
questioning of prospective jurors to screen out those with fixed opinions as to guilt or innocence; (d) the use of
emphatic and clear instructions on the sworn duty of each juror to decide the issues only on evidence presented
in open court(;) (e) sequestration of jurors (to) enhance the likelihood of dissipating the impact of pretrial publicity
and emphasize the elements of the jurors' oaths. In re Halkin, 598 F.2d 176, 195, (D.C. Cir. 1979) (citing
Nebraska Press Ass'n, 427 U.S. at 563-64; See also Sheppard, 384 U.S. at 333). In Irvin v. Dowd, the Supreme
Court stated: In the ultimate analysis, only the jury can strip a man of his liberty or his life. In the language of Lord
Coke, a juror must be as "indifferent as he stands unsworne." Co. Litt 155b. His Verdict must be based upon
evidence developed at the trial. Cf. Thompson v. City of Louisville, 362 U.S. 199. This is true, regardless of the
heinousness of the crime charged, the apparent guilt of the offender or the station in life he occupies. 2 4 Irvin v.
Dowd, 366 U.S. 717, 722 (1961); but see Patton v. Yount, 467 U.S. 1025, 10311032 (1984) (distinguishing Irvin v.
Dowd's holding on the grounds that the second jury trial took place four years later after pretrial publicity had long
subsided.) The Court further recognized that the presumption of prejudice overrides juror declarations of
impartiality during voir dire because such attestations may be insufficient to protect a defendant in particularly
charged cases. Where pervasive pretrial publicity has "inflamed passions in the host community" and
"permeat[es] the trial setting [such] that a defendant cannot possibly receive an impartial trial," the district court
must presume local prejudice and transfer the proceeding. United States v. Quiles-Olivo, 684 F.3d 177, 182 (1st
Cir. 2012); Cf. Mu'Min v. Virginia, 500 U.S. 415, 429-430 (1991) (citing Patton, supra, at 1035)("Under the
constitutional standard, on the other hand, 'the relevant question is not whether the community remembered the
case, but whether the jurors had such fixed opinions that they could not judge impartially the guilt of the
defendant.'"). When examining a Rule 21 motion to transfer venue, a court should consider (1) the size and
characteristics of the community; (2) the nature and extent of pretrial publicity; (3) the proximity between the
publicity and the trial; and (4) presumed prejudice. Skilling v. U.S., 561 U.S. 358, 378-81 (2010). In Rideau v.
Louisiana, 373 U.S. 723, 83 S. Ct. 1417, 10 L. Ed. 2d 663 (1963), the Supreme Court held that a murder
defendant's due process rights were violated where pretrial publicity included an interview broadcast three times
locally. Id. The Court in Skilling noted the "[i]mportant differences separate[ing] Skilling's prosecution from those
in which we have presumed juror prejudice." Skilling v. United States, 561 U.S. 358, 381-382, 130 S. Ct.2896,
2915, 177 L. Ed. 2d 619, 643, (2010). A review of the Skilling factors makes apparent that the court should
transfer the Defendant's case from the District of Columbia. Both the Fifth and Sixth Amendments secure the 3 4
right to trial by an impartial jury. Const. amends. V, VI; see also Skilling v. United States, 561 U.S. 358, 378
(2010). The importance of an impartial jury is so fundamental to Due Process that, notwithstanding constitutional
venue prescriptions, when prejudice makes it such that a defendant cannot obtain a fair and impartial trial in the
indicting district, the district court must transfer the proceedings upon the defendant's motion. Fed. R. Crim. P.
21(a); see also Skilling, 561 U.S.at 378. In some instances, the hostility of the venue community is so severe that
it gives rise to a presumption of juror prejudice See Patton v. Yount, 467 U.S. U.S. 1025, 1031 (1984)
(distinguishing between presumed venire bias and actual juror bias). Where it attaches, the Court has further
recognized that the presumption of prejudice overrides juror declarations of impartiality during voir dire because
such attestations may be insufficient to protect a defendant's rights in particularly charged cases. Murphy v. Fla.,
421 U.S. 794, 802 (1975) ("Even these indicia of impartiality might be disregarded in a case where the general
atmosphere in the community or courtroom is sufficiently inflammatory."); see also Irvin v. Dowd, 366 U.S. 717,
728 (1961) ("No doubt each juror was sincere when he said that he would be fair and impartial to petitioner, but
psychological impact requiring such a declaration before one's fellows is often its father." Indeed, on appeal of a
denial of a motion for change of venue, an appellate court need not even examine the voir dire record if it finds
that the presumption attached. Rideau v. Louisiana, 373 U.S. 723, 726-27 (1963) ("But we do not hesitate to
hold, without pausing to examine a particularized transcript of the voir dire examination of the members of the
jury, that due process of law in this case required a [transfer]."). Thus, under this precedent, voir dire is simply not



a cure for significant and substantiated Due Process concerns about the jury pool. Ms. Niemela respectfully
submits that these concerns are pressing in this case. Additionally, facts show that the District of Columbia jury
pool is already tainted and with each 4 4 passing day and continued media coverage of the January 6th House
Select Committee hearings, along with its soon to be released final request, there is no hope that Ms. Niemela
can obtain a fair and impartial jury in the District of Columbia. B. Size and Characteristics of the Community The
first Skilling factor to consider is the size of the population eligible for jury duty. Skilling, 561 U.S. at 382
(comparing Houston's 4.5 million potential jury pool with a smaller Louisiana parish with 150,000 residents). The
District of Columbia has less than 700,000 in total population 1, but because of its more transient population, the
potential jury pool is likely much smaller than a comparable federal district. 2' 3 Several January 6th Defendant's,
not Ms. Niemela, commissioned a Multi-District Survey. See Exhibit A "Multi-District Study". This extensive
survey was conducted in four regions: The District of Columbia, the Middle District of Florida (Ocala Division), the
Eastern District of North Carolina, and the Eastern District of Virginia. (Id. At p.1, f.n. 2). While the non-D.C. test
areas registered reliably similar results to each other, the survey found that D.C. respondents were an outlier and
had a "decidedly negative" attitude towards January 6 (hereafter "J6") defendants. (Id. At 2). Shockingly, "91% of
SC Community respondents who answered all of the prejudgment test questions admit making at least one
prejudicial prejudgment on issues related to the case, while other [areas] admit doing so at rates from 49% to
63%." Id. A whopping 30% of D.C. residents admitted to making every prejudicial prejudgment, double the rate of
the next highest area. Id. 1 This total is not broken down to those eligible for jury duty. 2 See 2020 Census Data
Shows DC's Population Growth Nearly Tripled Compared to Previous Decade, DC.gov (Apr. 26, 2021) (DC
population recorded by census as 689,545) https://dc.gov/release/2020- census-data-shows-dcs-population-
growthnearlyhttps://dc.gov/release/2020-census-data-shows-dcs- population-growth-nearly-tripledcompared-
previous-decadetripledcompared-previous-decade. 3 See US Census, Quick Facts - District of Columbia,
https://www.census.gov/quickfacts/DC (last visited November `10, 2022) 5 4 A significant finding in the survey
was the elevated concern by D.C. residents vis-à-vis their safety concerns in light of J6. In Question 8 ("Q8") of
the survey, respondents were asked: Have you experienced increased concern about your safety or the safety of
people important to you due to the events of January 6? The difference between responses between the D.C.
and the other area is astounding: 6 4 The survey included four questions as to the personal impact J6 had on the
respondents; confirming personal impact on D.C. residents was almost double that of those surveyed in the
Eastern District of Virginia. See Ex. A at 4. As the court undoubtedly recalls, the National Guard was deployed in
D.C. for more than four months after J6. Mayor Bowser declared a state of emergency and implemented a 6 p.m.
curfew for weeks subsequent to J6. The District implemented significant road and public space closures in direct
response to J6 4. The Department of Homeland Security declared that government offices were potential targets
of violent domestic extremists who were allegedly emboldened by the "mob assault" on the Capitol. 5
Additionally, nearly 15,000 individuals work for Congress directly, and many more D.C. residents have friends
and family who work on the Hill. Finally, many D.C. residents have friends and family employed by law
enforcement groups who took part 4 4 DC Inauguration Updates: 4 Bridges Between DC, Virginia Closing;
National Mall Closed; NBC4 Washington, https://www.nbcwashington.com/news/local/dc-inauguration-updates-
fridayclosuresthreatsnational-ma












































