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1 IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA) UNITED STATES OF
AMERICA,) Criminal Case No.) Complainant) 1:21-cr-00623 (CRC)) v.) 1:22-cr-00025 (APM)) KIRSTYN
NIEMELA,)) Defendant) _____________________________________ DEFENDANT KIRSTYN NIEMELA's
REPLY to SENTENCING MEMORANDUM Plaintiff KIRSTYN NIEMELA ("Niemela") by undersigned counsel,
hereby submits to the Court her Reply Sentencing Memorandum. I. INTRODUCTION The following matters most
especially because (A) the Government writ large is clearly not ready for a sentencing hearing on May 31, 2023,
yet opposed a reasonable continuance1 and (B) Defendant Niemela insists that even the recitation of the
Government of three items of criminal history are false, including being time-barred and/or barred by type (kind),
or simply wrong.2 Yet the Government has not provided any supporting information for its claims of even these
three minor reports. 1 In all January 6 related cases one cannot avoid the question: What's the rush? Or as said
colloquially, where's the fire? The U.S. District Court for the District of Columbia simultaneously complains and
bristles under the unexpected workload, including cutting corners on due process, yet makes this worse by
insisting on a scramble to pursue these cases at warp speed no matter what the cost (to the Defendants). 2 In
one Sentencing Memorandum this law firm assisted with, the PSIR cited to a 1979 reckless driving charge,
barred under the U.S. Sentencing Guidelines both as to the passage of time and explicitly excluded as to the
type of charge not permitted to be counted under the USSG. The persistent practice of the Probation Office and
USAO in always including excluded items suggests that they are unaware of USSG requirements. 1 1 II.
IRREGULAR PROCEDURAL HISTORY The Court will recall that the Defendant Kirstyn Niemela requested a
continuance of the sentencing hearing and associated filing deadlines including reasons explicitly so that she
could research the details to be addressed therein, including documents of criminal history. The U.S. Attorney's
Office for the District of Columbia ("USAO") opposed the continuance and the Court denied the continuance. The
Court repeated that Sentencing Memoranda would remain due on May 24, 2023, and the hearing would occur on
May 31, 2023. However, the U.S. Probation Office of the District of Columbia did not file a Presentencing
Investigation Report until May 24, 2023, the same day that the final Sentencing Memoranda were due from the
USAO and the Defendant. Therefore, the Defendant was due to file a Sentencing Memorandum the same day
that the PSIR was filed under seal and available to John Pierce as attorney of record here while still dealing with
an on-going jury trial in United States v. Kenneth Joseph Thomas. This would require running the proposed draft
that day past the client whose interests are at stake. However, most significantly the 6 page PSIR3 filed and
provided to the Defendant's counsel does not contain any information about criminal history…. Yet the
Government's Sentence Memorandum cites to the PSIR concerning alleged items (three total) of supposed
criminal history. How did the Government cite to paragraphs of the PSIR on criminal history that are not included
in the PSIR provided to the Defendant? How did the Government cite to the PSIR in its final Sentencing
Memorandum filed on May 24, 2023, when the PSIR was only provided on May 24, 2023? Again, Defendant's
counsel does not suggest that the Probation Office isn't over-burdened 3 About 3 of the 6 pages consisting of a
recommended colloquy for the Court to read to the Defendant. 2 1 with workload, but that it would clearly be best
for all participants to do this right instead of doing it fast. There is no upside that we are aware of to approaching
these cases like an episode of "The Flash," or make more mistakes along the way. Now, it is definitely true that
Kirstyn Niemela could not be persuaded to cooperate in the Presentencing Investigation, which she is not
required to do. Having had a simple trespass twisted beyond recognition by a Government that has lost her trust,
she chose not to disclose items such as where she banks, the value of her 1999 truck, and other items that she
views as incredibly intrusive and equally irrelevant. The USAO's notation that Niemela did not fill out consents for
her financial information should remind us that the process is voluntary, not required. As a result, the PSIR is
short and has little details. But what details it does provide need to be correct or at least not misrepresented by
the USAO. Typically, what official sources show as criminal history is something that would be uniquely in the
province of Presentencing Investigation. Typically, PSIR's recite the unproven allegations from the indictments or
other charging documents as if those allegations were actually true. Here, mercifully, the Probation Office has
refrained from reciting false, disputed, and unproven claims about Niemela's conduct. That is reserved here in
this case for the Government's Sentencing Memorandum. But without a review of the facts actually proven at
trial, not merely asserted before arrest, the recommendations of the PSIR on sentencing would seem to be
dissociated from the actual proof. This is not to say that the task of the Probation Office would be easy,
separating out fact (what was actually proven) from the original allegations. Yet burdensome or not, the due
process rights of U.S. citizens facing possible incarceration would rate as at least as important. 3 1 III. UPDATE
TO ALLEGED CRIMINAL HISTORY In response to the Government's Sentencing Memorandum filed on May 24,
2023, Defendant Niemela went to the local court where she is and obtained some official court records on the
Government's allegations. These will be filed under seal because of the extensive personal information
(addresses, driver's license number, etc.) included. The total sentencing from prior convictions was zero (0) days
and zero (0) fines not suspended (deferred). The Court could 1) Entirely disregard assertions that are disputed
and not resolved with solid evidence, or 2) Order the presentation of evidence either submitted or in an
evidentiary hearing A. September 14, 2019 at DOLLY SHAKERS BAR & GRILL: Nashua, NH On September 14,
2019, shortly after midnight, Ms. Niemela was charged with a VIOLATION (it appears that Class A Misdemeanor
was checked and that was then crossed out) in the 9th Circuit of Nashua in Hillsborough County, Case No. 459-
2019-cr-3791, 19-61760-AR, Charge ID 1676121C, charging that the Defendant (notations added) -- purposely
caused a breach of the peace by making loud or unreasonable noises in a public place, outside of 38 East Hollis
Street, which noises would disturb a person of average sensibilities, to wit, the defendant did yell "fuck these
people," and [sic ?] conduct continued after a request to cease by Officer [G.D.] of the Nashua Police
Department Niemela reports that in 2019, Niemela entered a bar/restaurant, and started walking home. She
stopped at another establishment asking for a "light." A verbal argument ensued insulting to Niemela. As an
"infraction only" counsel believes the incident is excluded from 4 1 the U.S. Sentence Guidelines criminal history
evaluation. On October 15, 2019, the case was resolved with a "deferred prosecution" and dismissed after one
year of good behavior from October 15, 2019. The Court determined a penalty of $1,000 fine plus a $240
statutory assessment, and no jail time, but the entire case was deferred so that no sentence or penalty was in



fact entered. However, the U.S. Sentencing Guidelines §4A1.2 - Definitions And Instructions For Computing
Criminal History, Accessible at: HTTPS://GUIDELINES.USSC.GOV/GL/%C2%A74A1.2 requires that: *** (c)
Sentences Counted and Excluded Sentences for all felony offenses are counted. Sentences for misdemeanor
and petty offenses are counted, except as follows: (1) Sentences for the following prior offenses and offenses
similar to them, by whatever name they are known, are counted only if (A) the sentence was a term of probation
of more than one year or a term of imprisonment of at least thirty days, or (B) the prior offense was similar to an
instant offense: *** Disorderly conduct or disturbing the peace *** (2) Sentences for the following prior offenses
and offenses similar to them, by whatever name they are known, are never counted: *** Local ordinance
violations (except those violations that are also violations under state criminal law) *** Loitering *** Public
intoxication *** 5 1 Therefore, the incident is excludable as to type. Furthermore, the U.S. Sentencing Guidelines
§4A1.2 - Definitions And Instructions For Computing Criminal History requires that: *** (f) Diversionary
Dispositions Diversion from the judicial process without a finding of guilt (e.g., deferred prosecution) is not
counted. A diversionary disposition resulting from a finding or admission of guilt, or a plea of nolo contendere, in
a judicial proceeding is counted as a sentence under §4A1.1(c) even if a conviction is not formally entered,
except that diversion from juvenile court is not counted. *** Counsel for Defendant does not yet know how New
Hampshire treats a deferred prosecution diversionary disposition, and it would be incumbent upon the
Government to demonstrate that before including this incident. However, the documents say that "the Complaint
was placed on file" "without finding" for 12 months – that is, not entered as result but placed on the shelf,
unentered. That is, whatever the document says, it was never filed or entered as an operative document.
However, the U.S. Sentencing Guidelines §4A1.2 - Definitions And Instructions For Computing Criminal History,
Criminal History Category, also requires that: The total points from subsections (a) through (e) determine the
criminal history category in the Sentencing Table in Chapter Five, Part A. (a) Add 3 points for each prior sentence
of imprisonment exceeding one year and one month. (b) Add 2 points for each prior sentence of imprisonment of
at least sixty days not counted in (a). 6 1 (c) Add 1 point for each prior sentence not counted in (a) or (b), up to a
total of 4 points for this subsection. (d) Add 2 points if the defendant committed the instant offense while under
any criminal justice sentence, including probation, parole, supervised release, imprisonment, work release, or
escape status. (e) Add 1 point for each prior sentence resulting from a conviction of a crime of violence that did
not receive any points under (a), (b), or (c) above because such sentence was treated as a single sentence, up
to a total of 3 points for this subsection. Because no time of imprisonment was imposed, at most 1 point could be
counted if on other grounds the incident were not already excluded. B. September 14, 2019 at DOLLY SHAKERS
BAR & GRILL: Nashua, NH Also on September 14, 2019, shortly after midnight, Ms. Niemela was charged with a
Class A Misdemeanor in the 9th Circuit of Nashua in Hillsborough County, Case No. 459-2019-cr-3791, 19-
61760-AR, Charge ID 16761206, charging that the Defendant did (notations added) – purposely knowingly cause
unprivileged contact to [T.D.] by pushing her with her hands. On October 15, 2019, identically with and in parallel
and as an integral part, it appears, of the prior charge, the case was resolved with a "deferred prosecution" and
dismissed after one year of good behavior from October 15, 2019. This appears to be a local ordinance and/or
Disorderly conduct or disturbing the peace excludable under the Guidelines. No punishment – either fines or
imprisonment – were assigned to this charge, indicating that the prior charge was treated as part of the same
case and not separately. Because no time of imprisonment was imposed, at most 1 point could 7 1 be counted if
on other grounds the incident w






































