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3 IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA UNITED STATES OF
AMERICA,:: Plaintiff,:: vs.: Cr. No. 22-0070 RDM: LUCAS DENNEY,:: Defendant.: UNITED STATES'
RESPONSE TO DEFENDANT'S PETITION FOR RELEASE OF CUSTODY PENDING SENTENCING The
United States of America, by and through its attorney, the United States Attorney for the District of Columbia,
respectfully responds to Defendant Lucas Denney's Petition for Release of Custody Pending Sentencing. ECF
No. 42. Because Denney has failed to establish exceptional reasons to support his request for release, this Court
should deny Denney's motion. PROCEDURAL BACKGROUND On December 13, 2021, Defendant Lucas
Denney was arrested in his home state of Texas on an arrest warrant issued from the United States District Court
for the District of Columbia. Denney was charged with numerous felony violations related to his violent actions at
the Capitol on January 6, 2021, including 18 U.S.C. §§ 111(a)(1) and (b) and 2, Assaulting, Resisting, or
Impeding Certain Officers or Employees and Using a Deadly or Dangerous Weapon or Inflicting Bodily Injury; 18
U.S.C. § 231(a)(3), Obstruction of Law Enforcement During Civil Disorder; 18 U.S.C. § 1512(c) and (k),
Obstruction of an Official Proceeding and Conspiracy to Obstruct an Official Proceeding; 18 U.S.C. §§ 1752(a)
(1), (2), (4) and (b)(1)(A), Knowingly Entering or Remaining in any Restricted Building or Grounds with a Deadly
or Dangerous Weapon, Disorderly and Disruptive Conduct in any Restricted Building or Grounds 1 3 with a
Deadly or Dangerous Weapon, and Engaging in Physical Violence in any Restricted Building or Grounds with a
Deadly or Dangerous Weapon; and 40 U.S.C. § 5104(e)(2)(F), Violent Entry and Disorderly Conduct on Capitol
Grounds. ECF Nos. 1, 5. Denney made his initial appearance in the Western District of Texas in front of
Magistrate Judge Collis White on December 14, 2021. See Exhibit A, Criminal Docket for Case No. 21-mj-2264
CW. On December 17, 2021, Judge White detained Denney and issued an order of removal, as well as an order
detaining Denney without bond. See Exhibit B, Order of Removal, and Exhibit C, Order of Removal and
Detention. Judge White found by "clear and convincing evidence that [Denney] . . . poses a danger to others."
Exhibit C at 2. Denney was thereafter transported to the District of Columbia and arrived on January 31, 2022.
Exhibit D, February 1, 2022, email correspondence from Elizabeth Oglesby. On March 2, 2022, Denney filed a
Motion for Release from Custody arguing that no court had conducted a preliminary hearing within 14 days of his
initial appearance as required under Federal Rule of Criminal Procedure 5.1(c). ECF No. 16. The Government
filed its response on March 3, 2022. ECF No. 21. On March 5, 2022, Denney filed an Emergency Motion for
Release from Custody and Emergency Motion to Dismiss Case, ECF No. 23, and a related Errata Notice, ECF
No. 24, arguing that the complaint should be dismissed as the Government had failed to file an information or
obtain an indictment within the 30-day time period provided by the Speedy Trial Act, 18 U.S.C. § 3161(b). On
March 7, 2022, however, a federal grand jury returned a one-count indictment against Denney alleging he
assaulted a federal officer with a dangerous weapon on January 6, 2021, in violation of 18 U.S.C. § 111(a) and
(b). ECF No. 25. On the same day, Magistrate Judge Zia Faruqui held a status conference related to Denney's
two motions. During the hearing, the Court set a briefing schedule for Denney's emergency motion that was later
2 3 memorialized for the parties in a March 8, 2022, minute order. Judge Faruqui also denied Denney's Motion
for Release (ECF No. 16) as moot because the grand jury had returned an indictment against him. On March 17,
2022, Denney pleaded guilty to the one-count indictment without the benefit of a plea agreement. March 17,
2022, Minute Order. After the plea, this Court continued Denney's detention pending sentencing. Id. Sentencing
is scheduled for July 21, 2022. May 9, 2022, Minute Order. On May 11, 2022, Denney filed the current petition
requesting release pending his sentencing in July 2022. ECF No. 42. This Court entered a minute order on May
12, 2022, ordering the Government to respond to Denney's petition by May 17, 2022. Because Denney has failed
to meet his burden of clearly demonstrating that there are exceptional reasons that would justify his release
pending sentencing in this matter, the United States requests that the Court affirm Magistrate White's decision
and deny his petition. LAW RELATED TO DETENTION PENDING SENTENCING Pursuant to 18 U.S.C. §
3143(a)(2), in relevant part, the Court "shall order that a person who has been found guilty of an offense [that is a
crime of violence] and is awaiting imposition. . . of sentence be detained." When, as here, a defendant pleads
guilty, the mandatory detention provision applies unless both an attorney for the United States "has
recommended that no sentence of imprisonment be imposed," and this Court finds by clear and convincing
evidence that Denney is neither a flight risk nor a danger. See 18 U.S.C. §§ 3143(a)(2)(A)(ii), (B). And even
where both of those conditions apply, a defendant is entitled to release only where the judicial officer further finds
that there are exceptional reasons why a defendant's detention is not appropriate and finds clear and convincing
evidence that the defendant is not a flight risk or a danger. 18 U.S.C. § 3145(c). See United States v. Meister,
744 F.3d 1236, 1237-38 (11th Cir. 3 3 2013) (holding that district court has jurisdiction to grant release pending
sentencing under Section 3145(c)). 1 LAW ON EXCEPTIONAL REASONS A defendant bears "the burden of
proof to clearly show exceptional" reasons when seeking release pursuant to Section 3145(c). 18 U.S.C. §
3145(c); see also United States v. Bonczek, No. CR 08-0361 PAC, 2009 WL 2924220, at *2 (S.D.N.Y. Sept. 8,
2009). In determining what constitutes section 3145(c) exceptional reasons, courts have closely analyzed the
"only useful historical document" – a letter from the Justice Department to Senator Paul Simon, the sponsor of
the legislation, which "propos[ed] the 'exceptional reasons' provision and suggest[ed] two hypothetical situations
where it might apply." See United States v. DiSomma, 951 F.2d 494, 497-98 (2d Cir. 1991) (citing Letter from
Assistant Attorney General Carol T. Crawford to Honorable Paul Simon (July 26, 1989) ("Crawford Letter"));
accord United States v. Garcia, 340 F.3d 1013, 1016 17 (9th Cir. 2003) (same). The two examples the Crawford
Letter outlined were: [F]irst, an elderly man with lifelong community ties, [who was] convicted under the federal
murder statute of the mercy killing of his wife, challenges the applicability of that statute to mercy killings, a
question of first impression in the circuit. The second example posited a seriously wounded drug dealer whose
appeal raised a novel search and seizure issue which could change the outcome of his trial. See DiSomma, 951
F.2d at 497-98. The Crawford Letter is set forth in full in the Garcia decision. Garcia, 340 F.3d at 1017, n.4. The
Crawford Letter suggested "that exceptional reasons exist where, due to a truly unusual 1 As it has in prior
cases, the Government continues to argue that appeal pursuant to 18 U.S.C. § 3145(c) is limited to consideration
by federal appellate judges, see United States v. Harris, 451 F.Supp.3d 64, 68 (D.D.C. 2020), but recognizes this
Court's contrary conclusion in Harris and proceeds accordingly. Id. at 70. 4 3 circumstance or combination of



circumstances, it would be unreasonable, despite the general policy favoring incarceration contained in section
3145(c), to order a particular defendant to be incarcerated pending [sentencing or] appeal." Id. at 1017; see also
DiSomma, 951 F.2d at 497 (noting that the Crawford Letter described relief under section 3145(c) in
circumstances that are "out of the ordinary"). Case law interpreting Section 3145(c)'s release provision has
generally adhered to the principles forwarded in the Crawford Letter. To establish "exceptional reasons" for
section 3145(c) a "court should examine the totality of the circumstances and, on the basis of that examination,
determine whether, due to any truly unusual factors or combination of factors ... it would be unreasonable to
incarcerate the defendant" pending sentencing. Garcia,340 F.3d at 1018. Indeed, the Eighth Circuit has defined
"exceptional" under § 3145(c) as "clearly out of the ordinary, uncommon, or rare." United States v. Larue, 478
F.3d 924, 925 (8th Cir. 2007) Courts also generally agree that the district court is vested with "broad discretion. . .
to consider all the particular circumstances of the case before it." Garcia, 340 F.3d at 1016-17; DiSomma, 951
F.2d at 497; see also United States v. Wiggins, ---F.Supp.---, 2020 WL 1868891, *6 (D.D.C. 2020). Despite the
case-by-case evaluation that this inquiry warrants, examining what other courts have found constitute § 3145(c)
exceptional reasons is informative. For instance, courts found that the following circumstances did not constitute
§ 3145(c) exceptional reasons: • United States' stipulation insufficient: In re Sealed Case, 242 F. Supp. 2d 489,
495-96 (E.D. Mich. 2003) (dicta). • Lack of criminal history, being a student, and being employed, either
separately or in combination, insufficient: see United States v. Lea, 360 F.3d 401, 403-04 (2d Cir. 2004); United
States v. Verbickas, 75 F. App'x 705, 706 (10th Cir. 2003) (unpublished). 5 3 • Lack of criminal history, complying
with pretrial release conditions, paying child support, and maintaining employment, either separately or in
combination, insufficient: see United States v. Larue, 478 F. 3d. 924, 925 (8th Cir. 2008) (per curiam); United
States v. Little, 485 F.3d 1210, 1210-11 (8th Cir. 2007) (stating full compliance with pretrial release conditions and
timely appearance at all court proceedings not exceptional reasons); United States v. Brown, 368 F.3d 992, 993
(8th Cir. 2004) (per curiam) (finding successful completion of substance abuse program not exceptional reason);
United States v. Green, 250 F. Supp. 2d 1145, 1150-51 (E.D. Mo. 2003) (same). • Lack of criminal history, age
(53), use of a wheelchair and need for a special mattress to avoid pain, limited ability to hear making it difficult for
defendant to communicate, and need to care for elderly mother, either separately or in combination, insufficient:
see United States v. Wages, 271 F. App'x 726, 727 (10th Cir. 2008); United States v. Wright, 2009 WL 87604, at
*3 (D. Utah Jan. 12, 2009) (holding family members "need for care due to age or infirmity not exceptional
reason); United States v. Mellies, 496 F. Supp. 2d 930, 937 (M.D. Tenn. 2007) (same). • Lack of potential danger
to the community insufficient: see United States v. Koon, 6 F.3d 561, 564 (9th Cir. 1993) (Rymer, J., concurring in
order denying petition for rehearing en banc) (ruling danger to the community is a predicate condition of Section
3143(a)(1), and thus it does not establish an "exceptional reason," absent some other factor else making it
extraordinary). • Health conditions rarely sufficient: see Wages, 271 F. App'x at 727; United States v. Brown, 368
F.3d 992, 993 (8th Cir. 2004) (per curiam) (finding treatment for depression not exceptional); Mellies, 496 F.
Supp. 2d at 936-37 (ruling ongoing extensive dental treatment not exceptional); United States v. Lieberman, 496
F. Supp. 2d 584 (E.D. Pa. 6 3 2007) (holding availability of experimental treatment in China for paralysis resulting
from being shot by cohort during the robbery not an exceptional reason). • Nature of offense of conviction
insufficient even where it might subject defendant to violence if detained in a local jail while awaiting assignment
to a federal correctional institution: see Brown, 368 F.






















