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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA, ) CASE NO.: 21CR00599-RBW

)

Plaintiff, )

VS. )
)

DONNIE DUANE WREN, )
)

Defendant. )

MOTION FOR JUDGMENT OF ACOUITTAL

The Defendant, DONNIE WREN, through undersigned counsel and pursuant
to Rule 29, Federal Rules of Criminal Procedure, moves for Judgment of Acquittal
on Counts 2, 4 and 7 and as grounds therefore states:

INTRODUCTION

Rule 29, Federal Rule of Criminal Procedure, permits a District Court to enter
a judgment of acquittal on any count of conviction if it finds that the evidence on
that count 1s “insufficient to sustain a conviction.” Fed. R. Crim. P. 29. Inreviewing
a motion for judgment of acquittal, the Court must view all evidence in the light
most favorable to the Government, giving it the benefit of all reasonable inferences.
See United States v. Singleton,702 F.2d 1159, 1163 (D.C.Cir.1983); see also United

States v. Fennell, 53 F.3d 1296, 1298 (D.C.Cir.1995).
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ACQUITTAL ASTO COUNTS IT AND IV
Failure to Prove an Essential Element

In Count 2 the Grand Jury charged Mr. Wren with Civil Disorder by
commiting or attempting “to commit an act to obstruct, impede, and interfere with
law enforcement officers, that is, officers from the United States Capitol Police,
Metropolitan Police Department, and other law enforcement agencies, lawtully
engaged in the lawful performance of their official duties” during a civil disorder.
(emphasis added). In Count 4 the Grand Jury charged that Mr. Wren did “forcibly
assault, resist, oppose, impede, intimidate, and interfere with, an officer and
employee of the United States, and of any branch of the United State Government
(including any member of the uniformed services), that is, officers from the United
States Capitol Police and Metropolitan Police Department, and other law enforcemnt
agencies, while such people were engaged in and on account of the performance of
official duties...” (emphasis added). Even the most casual reading of each of these
charges indicates quite clearly that the victim of each offense must first, be some
sort of law enforcement officer or government employee and secondly, be engaged
in the performance of a lawtul or official duty.

As the Court 1s well aware, the “victim” of each of these counts was never

identitfied at trial. In the light most favorable to the Government, the evidence only
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excluded that person as either a federal law enforcement officer or federal
government employee.

Under 2 U.S.C. §1961, the Capitol Police are responsible for policing the
Capitol building and grounds. Under this authority, the Capitol Police are authorized
to make arrests in the Capitol building or on Capitol grounds for “violations of any
law of the United States, of the District of Columbia, or of any State.”

Metropolitan Police Department (MPD) is the primary law enforcement
agency in the District of Columbia and it has the jurisdiction to investigate criminal
offenses committed in the district. While MPD officers can make arrests on Capitol
grounds, MPD cannot enter the Capitol grounds to make an arrest in response to a
complaint, serve a warrant, or patrol the grounds without the consent or request of
the Capitol Police (2 U.S.C. §1961(a)). Per MPD General Order 310.01,
investigative responsibilities for crimes committed on the Capitol grounds are the
responsibility of the Capitol Police, with the exception of homicide and serious sex
offenses, which are jointly investigated by MPD and the Capitol Police

As a general matter, law enforcement officers cannot act as law enforcement
officers outside of their territorial jurisdiction. For example, a Capitol Police officer
cannot exercise police authority in Prince George’s County, Maryland, just as a
Prince George’s County officer cannot exercise police authority on Capitol grounds.

Simply put, they are ordinary citizens. To be sure, the policy reasons for this are, at
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once, severalfold and logical. Procedures must be specified in advance in some type
of operational plan agreed to by the respective parties or else chaos ensues. Issues
such as chain of command, liability to third parties, immunity, training, use of
equipment, employment benefits, and cost reimbursement must be understood in
advance.

There are, however, legal mechanisms, such as cooperative or mutual aid
agreements, whereby law enforcement officers in one jurisdiction are authorized to
enforce laws or provide assistance in another jurisdiction. Law enforcement
agencies must be given authority under state law to enter into these agreements.

Corporal Heaney testified at trial that he and other Prince George’s County,
Maryland, police officers were bussed to the U.S. Capitol from Maryland on January
6, 2021. He stated that, once there, he was at the end of a shield line on the Upper
West Terrace of the Capitol where Wren was close by, but that he was not the person
with whom contact was made with Mr. Wren. He further testified that he was, at the
time, a sworn law enforcement officer for Prince George’s County but that he had
no jurisdiction to enforce laws outside of Prince George’s County.

Section 7302 of the Intelligence Reform and Terrorism Protection Act of 2004
(42 U.S.C. §5196) authorizes representatives of the federal government; the mayor
of Washington, DC: the governors of Maryland and Virginia; and the chief executive

officers of a locality in the National Capital Region to enter into, request, or provide
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assistance through a mutual aid agreement for, among other things, law enforcement
services in support of an emergency or public service event.

The failure of the prosecution in this case to establish that the unknown (and
apparently unknowable) victim in Counts 2 and 4 was 1) a law enforcement officer
or government employee as alleged in the Indictment and 2) if indeed as such, was,
at the time, authorized to act as a law enforcement officer, is fatal to sustaining a
conviction on either count.

If the District of Columbia and Prince George’s County have indeed entered
into a Mutual Aid Agreement, as authorized by statute, proof of such an agreement
was necessary in the Government’s case-in-chief to establish the offenses charged.
No such proof was entered into evidence at trial and the failure to establish this
critical element mandates a judgment of acquittal on Counts 2 and 4.

Inconsistent Verdicts

The Defendant, Donnie Wren, was found guilty of Count 7 (Entering or
Remaining in a Restricted Building or Grounds), but acquitted in Count 8
(Disorderly or Disruptive Conduct in a Restricted Building or Grounds), Count 9
(Engaging in Physical Violence in a Restricted Building or Grounds), Count 13
(Disorderly Conduct in a Capitol Building or Grounds), and Count 14 (Act of
Physical Violence in the Capitol Building or Grounds). These verdicts are logically

inconsistent and hopelessly irreconcilable.
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The guilty verdict on Count 7 and concomitant acquittals on Counts 8 and 13
necessarily means that the jury found that the Wren, in fact, entered or remained on
Restricted Grounds but was not Disorderly and/or Disruptive while there. That
means Wren had no “intent to impede or disrupt the orderly conduct of Government
business or official functions™ and that he did not “interfere with another person by
jostling against or unnecessarily crowding that person.”

Likewise, the guilty verdict on Count 7 and acquittal of Counts 13 and 14
necessarily means that the jury found that Wren entered or remained on Restricted
Grounds but did not “engage in any act of physical violence against any person.”
The jury was instructed that “the term ‘act of physical violence’ means any act
involving an assault or other infliction of death or bodily harm on an individual; or
threat of infliction of death or bodily harm on an individual. As to what amounts to
bodily harm, the act must consist of force capable of causing physical pain or injury
to another person.”

To have found Wren guilty of Count 2, the jury had to have found that he
“committed an act or attempted to commit an act with the intended purpose of
obstructing, impeding, or interfering with one or more law enforcement officers.”
To have found Wren guilty of Count 4, the jury had to have found that he “assaulted,
resisted, opposed, impeded, intimidated, or interfered with an officer,” or that “he

made physical contact with and assaulted a person.”
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A verdict is legally inconsistent if a finding of not guilty on one charge negates
one or more necessary elements for a conviction on another charge. The findings of
not guilty in Counts 8, 9, 13 and 14, as demonstrated, negate necessary elements in
Counts 2 and 4.

The Defendant recognizes the holding of Dunn v. United States, 284 U.S. 390,
392 (1932) (*“Consistency in the verdict is not necessary.”). However, the Defendant
submits that the inconsistency is a result of the Court’s instructions and answers to
jury notes, which were objected to by counsel, and which led to the irreconcilable
verdicts. See United States v Moran-Toala, 726 F.3d 334 (2d Cir. 2013).
Accordingly, the Court must enter Judgments of Acquittal as to Counts 2 and 4.

Respectfully submitted,
GEORGE T. PALLAS, P.A
Counsel for Donnie Duane Wren
2420 SW 22 Street
Miami, FL 33145
305-856-8580

305-860-4828 FAX
gpallas@beckhamsolis.com

By:/s/  George T. Pallas
GEORGE T. PALLAS, ESQ.

CERTIFICATE OF SERVICE

I certify that on this 16 day of May 2023, I electronically filed the
foregoing with the Clerk of the Court using CM/ECF system which will send

notification of such filing.
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By:/s/  George T. Pallas
GEORGE T. PALLAS, ESQ.




