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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
UNITED STATES OF AMERICA
V. Case No. 1:21-¢cr-00505 (EGS)
ISAAC SAMUEL YODER, :
Defendant.

UNITED STATES’ MOTION IN LIMINE TO PRECLUDE
IMPROPER DEFENSE ARGUMENTS AND EVIDENCE

The government respectfully moves to prohibit the defendant from making arguments or
attempting to introduce non-relevant evidence that former President Trump gave permission for
the defendant to enter the U.S. Capitol.

“To win an entrapment-by-estoppel claim, a defendant criminally prosecuted for an
offense must prove (1) that a government agent actively misled him about the state of the law
defining the offense; (2) that the government agent was responsible for interpreting,
administering, or enforcing the law defining the offense; (3) that the defendant actually relied on
the agent’s misleading pronouncement in committing the offense; and (4) that the defendant’s
reliance was reasonable in light of the identity of the agent, the point of law misrepresented, and
the substance of the misrepresentation.” United States v. Chrestman, 525 F. Supp. 3d 14, 31
(D.D.C. 2021) (Howell, C.J.) (quoting United States v. Cox, 906 F.3d 1170, 1191 (10th Cir.
2018)).

In Chrestman, Chief Judge Howell rejected an entrapment by estoppel argument raised by
a January 6th defendant charged with, infer alia, violations of 18 U.S.C. § 1752(a)(1) and 40
U.S.C. § 5104(e)(2)(D). That reasoning would apply fully to a similar defense presented by

defendant:
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January 6 defendants asserting the entrapment by estoppel defense could not argue
that they were at all uncertain as to whether their conduct ran afoul of the criminal law,
given the obvious police barricades, police lines, and police orders restricting entry at the
Capitol. Rather, they would contend ... that the former President gave them permission
and privilege to the assembled mob on January 6 to violate the law.

L

Setting aside the question of whether such a belief was reasonable or rational,
[precedent] unambiguously forecloses the availability of the defense in cases where a
government actor’s statements constitute “a waiver of law” beyond his or her lawful
authority.... Just as ... no Chief of Police could sanction murder or robbery,
notwithstanding this position of authority, no President may unilaterally abrogate criminal
laws duly enacted by Congress as they apply to a subgroup of his most vehement
supporters. Accepting that premise, even for the limited purpose of immunizing defendant
and others similarly situated from criminal liability, would require this Court to accept that
the President may prospectively shield whomever he pleases from prosecution simply by
advising them that their conduct is lawful, in dereliction of his constitutional obligation to
“take Care that the Laws be faithfully executed.” U.S. Const. art. II, § 3. That proposition
1s beyond the constitutional pale, and thus beyond the lawful powers of the President.

Even more troubling than the implication that the President can waive statutory law
1s the suggestion that the President can sanction conduct that strikes at the very heart of the
Constitution and thus immunize from criminal liability those who seek to destabilize or
even topple the constitutional order. In addition to his obligation to faithfully execute the
laws of the United States, including the Constitution, the President takes an oath to
“preserve, protect and defend the Constitution.” U.S. Const. art. II, § 1, cl. 8.

Chrestman, 525 F. Supp. 3d 14, 32-33 (some internal punctuation omitted).

Nor can there be any reasonable claim that President Trump intended to or actually
authorized the defendant’s particular criminal conduct. The defendant climbed scaffolding and
entered the U.S. Capitol even though he saw law enforcement barricades and broken windows.
He witnessed other rioters yelling at law enforcement, and he stood on a pile of broken wood.
The defendant continued to penetrate the building and walked down a hallway, passing several
statutes. The defendant will be unable to identify any remarks made by former President Trump
that authorized that illegal conduct.

In addition, the reasoning in C/restiman applies equally to an argument that a member of

law enforcement gave permission to the defendants to enter the Capitol building. As Chief Judge
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Howell reasoned in Chrestman, “*Cox unambiguously forecloses the availability of the defense in
cases where a government actor’s statements constitute ‘a waiver of law’ beyond his or her
lawful authority.” Chrestman, 525 F. Supp. 3d at 32 (quoting Cox v. Louisiana, 379 U.S. 559,
569 (1965)).

“[E]ntrapment by estoppel is a defense rather than an evidentiary objection and,
accordingly, should have been raised prior to trial.” United States v. Colon Ledee, 967 F. Supp. 2d
516, 520 (D.P.R. 2013). At the very least, the government requests the Court to inquire before trial
if the defendant intends to either advance a defense of entrapment by estoppel or present any
argument or evidence, the purpose of which would be to support such a defense. If the answer is
anything but an unqualified “no,” the Court should direct the defendant to make an offer of proof
of such evidence and articulate why the defense is legally tenable notwithstanding Chief Judge
Howell’s explanation that it could not be. Absent an express ruling by the Court permitting such
evidence or argument, the Court should prohibit the defendant from making arguments or
attempting to introduce evidence that former President Trump authorized the defendant’s conduct

at the Capitol.
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CONCLUSION
For these reasons, the United States requests that this court enter an order, as described

above, to preclude improper argument or evidence related to entrapment by estoppel.

Respectfully submitted,

MATTHEW M. GRAVES
United States Attorney

By:  /s/Sarah W. Rocha
SARAH W. ROCHA
Trial Attorney / Detailee
D.C. Bar No. 977497
219 S. Dearborn Street, Fifth Floor
Chicago, Illinois 60604
Telephone: 202-330-1735
sarah.wilsonrocha@usdoj.gov

CERTIFICATE OF CONFERENCE

I certify that I conferred with John Machado, counsel for Isaac Yoder, by email,

and he indicated that he was not able to provide a position regarding the above motion.

/s/ Sarah W. Rocha




