Case 1:21-cr-00327-RC Document 94-2 Filed 12/15/23 Page 1 of 76

ATTACHMENT 2



Case 1:21-cr-00327-RC Document 94-2 Filed 12/15/23 Page 2 of 76

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA

V. No. 1:21-CR-327 (RC)

LUKE RUSSELL COFFEE

PROPOSED JURY INSTRUCTIONS

The parties submit the attached Proposed Jury Instructions, using brackets to
indicate options for the Court. All instructions are from Criminal Jury Instructions for the
District of Columbia (Fifth Edition, 2021 Release) (the “Redbook”), unless otherwise
noted. The parties respectfully request leave of Court to submit supplemental proposed

jury instructions as may be necessary to conform to the evidence introduced at trial.
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Preliminary Instruction Before Trial

Introduction’

Before we begin the trial, I want to explain some of the legal rules that will be
important in this trial. I want to emphasize that these remarks are not meant to be a
substitute for the detailed instructions that I will give at the end of the trial just before you
start your deliberations. These preliminary instructions are intended to give you a sense of
what will be going on in the courtroom and what your responsibilities as jurors will be.

Notetaking?

When you took your seats, you probably noticed that each of you had a notebook
and pencil waiting for you. That is because I permit jurors to take notes during trial if they
wish. Whether you take notes or not is entirely up to you. Many people find that taking
notes helps them remember testimony and evidence; others find it distracts them from
listening to the witnesses.

You will be permitted to take your notebooks back with you into the jury room
during deliberations. You should remember, however, that your notes are only an aid to
your memory. They are not evidence in the case, and they should not replace your own
memory of the evidence. Those jurors who do not take notes should rely on their own

memory of the evidence and should not be influenced by another juror’s notes.

I'Source: Redbook 1.102
2 Source: Redbook 1.105
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Other than during your deliberations, the notebooks will remain locked in the
courtroom during recesses and overnight. You will not be able to take the notebooks with
you as you come and go and you will not be permitted to take them home with you
overnight. At the end of the trial, when you come back to the courtroom to deliver your
verdict, your notebooks will be collected, and the pages torn out and destroyed. No one,
including myself, will ever look at any notes you have taken, so you may feel free to write
whatever you wish.

Identity of Alternates®

You have probably noticed that there are [fourteen (14)] of you sitting in the jury
box. Only twelve (12) of you will retire to deliberate in this matter. Before any of you even
entered the courtroom, we randomly selected the alternates’ seats. I will not disclose who
the alternate jurors are until the end of my final instructions just before you begin your
deliberations. As any seat might turn out to be an alternate’s seat, it is important that each
of you think of yourselves as regular jurors during this trial, and that all of you give this
case your fullest and most serious attention.

Now let me explain briefly some of the procedures we will follow and some of the
rules of law that will be important in this case. This is a criminal case that began when the
grand jury returned an Indictment charging the defendant with eight crimes relating to his
alleged conduct on January 6,2021. Count One charges the defendant with Civil Disorder;

Counts Two and Three charge the defendant with Assaulting, Resisting, or Impeding

3 Source: Redbook 1.107
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Certain Officers While Using a Dangerous Weapon; Count Four charges the defendant
Entering and Remaining in a Restricted Building or Grounds with a Deadly or Dangerous
Weapon; Count Five charges the defendant with Disorderly and Disruptive Conduct in a
Restricted Building or Grounds with a Deadly or Dangerous Weapon; Count Seven charges
the defendant with Engaging in Physical Violence in a Restricted Building or Grounds with
a Deadly or Dangerous Weapon; Count Eight charges the defendant with Disorderly and
Disruptive Conduct in a Capitol Building; and Count Ten charges the defendant with
Committing an Act of Violence in the Capitol Building or Grounds. The defendant has
pleaded not guilty to all charges.

You should understand clearly that the Indictment that I just summarized is not
evidence. An Indictment is just a formal way of charging a person with a crime in order to
bring him to trial. You must not think of the Indictment as any evidence of the guilt of the
defendant, or draw any conclusion about the guilt of the defendant just because he has been
indicted.

At the end of the trial, you will have to decide whether or not the evidence presented
has convinced you beyond a reasonable doubt that the defendant committed the offenses
with which he has been charged. For each count, the government must prove beyond a
reasonable doubt each of the elements of the offense charged. These elements will be
explained to you at the end of the trial.

Every defendant in a criminal case is presumed to be innocent. This presumption of
innocence remains with the defendant throughout the trial unless and until he is proven

guilty beyond a reasonable doubt. The burden is on the government to prove the defendant
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guilty beyond a reasonable doubt, and that burden of proof never shifts throughout the trial.
The law does not require a defendant to prove his innocence or to produce any evidence.
If you find that the government has proven beyond a reasonable doubt every element of a
particular offense with which the defendant is charged, it is your duty to find him guilty of
that offense. On the other hand, if you find that the government has failed to prove any
element of a particular offense beyond a reasonable doubt, you must find the defendant not
guilty of that offense.

As I explain how the trial will proceed, I will refer to the “government” and to the
“defense” or the “defendant.” When I mention the “government,” I am referring to
Assistant United States Attorneys Tighe Beach or Raymond Woo who represent the United
States of America. When I mention the defendant or the defense, I am referring either to
the defendant Mr. Luke Russell Coffee or his attorney, Anthony Sabatini.

As the first step in this trial, the government and the defense will have an opportunity
to make opening statements. The defense may make an opening statement immediately
after the government’s opening statement or may wait until the beginning of the defense’s
case, or may choose not to make an opening statement at all. You should understand that
the opening statements are not evidence. They are only intended to help you understand
the evidence that the lawyers expect will be introduced.

After the opening statement or statements, the government will put on what is called
its case-in-chief. This means that the government will call witnesses to the witness stand
and ask them questions. This is called direct examination. When the government is

finished, the defense may ask questions. This is called cross-examination. When the
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defense is finished, the government may have brief re-direct examination. After the
government presents its evidence, the defense may present evidence, but is not required to
do so. The law does not require a defendant to prove his innocence or to produce any
evidence. If the defense does put on evidence, the defense will call witnesses to the stand
and ask questions on direct examination, the government will cross-examine, and the
defense may have brief re-direct examination. When the defense is finished, the
government may offer a rebuttal case, which would operate along the same lines as its case-
in-chief.

At the end of all the evidence, I will instruct you once more on the rules of law that
you are to apply in your deliberations when you retire to consider your verdict in this case.
Then each side will have a chance to present closing arguments in support of its case. The
statements of the lawyers in their closing arguments, just as in their questions and in their
opening statements, are not evidence in this case. They are intended only to help you
understand the evidence and what each side claims the evidence shows. Finally, at the end
of the closing arguments, I will have a few additional instructions for you before you begin
your deliberations.

I want to briefly describe my responsibilities as the judge and your responsibilities
as the jury. My responsibility is to conduct this trial in an orderly, fair, and efficient manner,
to rule on legal questions that come up in the course of the trial, and to instruct you about
the law that applies to this case. It is your sworn duty as jurors to accept and apply the law

as I state it to you.
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Your responsibility as jurors is to determine the facts in the case. You—and only
you—are the judges of the facts. You alone determine the weight, the effect, and the value
of the evidence, as well as the credibility or believability of the witnesses. You must
consider and weigh the testimony of all witnesses who appear before you. You alone must
decide the extent to which you believe any witness.

Y ou must pay very careful attention to the testimony of all of the witnesses because
you will not have any transcripts or summaries of the testimony available to you during
your deliberations. You will have to rely entirely on your memory and your notes if you
choose to take any.

During this trial, I may rule on motions and objections by the lawyers, make
comments to lawyers, question the witnesses, and instruct you on the law. You should not
take any of my statements or actions as any indication of my opinion about how you should
decide the facts. If you think that somehow I have expressed or even hinted at any opinion
as to the facts in this case, you should disregard it. The verdict in this case is your sole and
exclusive responsibility.

You may consider only the evidence properly admitted in this case. That evidence
includes the sworn testimony of witnesses and the exhibits admitted into evidence.
Sometimes a lawyer’s question suggests the existence of a fact, but the lawyer’s question
alone is not evidence. If the evidence includes anything other than testimony and exhibits,
I will instruct you about these other types of evidence when they are admitted during the

trial.
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During the trial, if the court or a lawyer makes a statement or asks a question that
refers to evidence that you remember differently, you should rely on your memory of the
evidence during your deliberations.

The lawyers may object when the other side asks a question, makes an argument, or
offers evidence that the objecting lawyer believes is not properly admissible. You must not
hold such objections against the lawyer who makes them or the party he or she represents.
It is the lawyer’s responsibility to object to evidence that they believe is not admissible.

If I sustain an objection to a question asked by a lawyer, the question must be
withdrawn, and you must not guess or speculate what the answer to the question would
have been. If a question is asked and answered, and I then rule that the answer should be
stricken from the record, you must disregard both the question and the answer in your
deliberations. You should follow this same rule if any of the exhibits are stricken.

You are not permitted to discuss this case with anyone until this case is submitted
to you for your decision at the end of my final instructions. This means that, until the case
is submitted to you, you may not talk about it even with your fellow jurors. This is because
we don’t want you making decisions until you’ve heard all the evidence and the
instructions of law. In addition, you may not talk about the case with anyone else. It should
go without saying that you also may not write about the case electronically through any
blog, posting, or other communication, including “social networking” sites such as
Facebook or Twitter until you have delivered your verdict and the case is over. This is
because you must decide the case based on what happens here in the courtroom, not on

what someone may or may not tell you outside the courtroom. I’m sure that, when we take
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our first recess, you will call home or work and tell them you have been selected for a jury.
They will undoubtedly ask what kind of case you’re sitting on. You may tell them it is a
criminal case, but nothing else. Now, when the case is over, you may discuss any part of it
with anyone you wish, but until then, you may not do so.

Although it is a natural human tendency to talk with people with whom you may
come into contact, you must not talk to any of the parties, their attorneys, or any witnesses
in this case during the time you serve on this jury. If you encounter anyone connected with
the case outside the courtroom, you should avoid having any conversation with them,
overhearing their conversation, or having any contact with them at all. For example, if you
find yourself in a courthouse corridor, elevator, or any other location where the case is
being discussed by attorneys, parties, witnesses, or anyone else, you should immediately
leave the area to avoid hearing such discussions. If you do overhear a discussion about the
case, you should report that to me as soon as you can. Finally, if you see any of the attorneys
or witnesses involved in the case and they turn and walk away from you, they are not being
rude; they are merely following the same instruction that I gave to them.

It is very unlikely, but if someone tries to talk to you about the case, you should
refuse to do so and immediately let me know by telling the clerk or the marshal. Don’t tell
the other jurors; just let me know, and I’ll bring you in to discuss it.

Between now and when you are discharged from jury duty, you must not provide to
or receive from anyone, including friends, co-workers, and family members, any
information about your jury service. You may tell those who need to know where you are,

that you have been picked for a jury, and how long the case may take. However, you must
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not give anyone any information about the case itself or the people involved in the case.
Y ou must also warn people not to try to say anything to you or write to you about your jury
service or the case. This includes face-to-face, phone, or computer communications.

In this age of electronic communication, I want to stress that you must not use
electronic devices or computers to talk about this case, including tweeting, texting,
blogging, e-mailing, posting information on a website or chat room, or any other means at
all. Do not send or accept messages, including email and text messages, about your jury
service. You must not disclose your thoughts about your jury service or ask for advice on
how to decide any case.

You must decide the facts based on the evidence presented in court and according
to the legal principles about which I will instruct you. You are not permitted, during the
course of the trial, to conduct any independent investigation or research about the case.
That means, for example, you cannot use the Internet to do research about the facts or the
law or the people involved in the case. Research includes something even as simple or
seemingly harmless as using the Internet to look up a legal term or view a satellite photo
of the scene of the alleged crime.

I want to explain the reasons why you should not conduct your own investigation.
All parties have a right to have the case decided only on evidence and legal rules that they
know about and that they have a chance to respond to. Relying on information you get
outside this courtroom is unfair because the parties would not have a chance to refute,
correct, or explain it. Unfortunately, information that we get over the Internet or from other

sources may be incomplete or misleading or just plain wrong. It is up to you to decide
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whether to credit any evidence presented in court and only the evidence presented in court
may be considered. If evidence or legal information has not been presented in court, you
cannot rely on it.

Moreover, if any of you do your own research about the facts or the law, this may
result in different jurors basing their decisions on different information. Each juror must
make his or her decision based on the same evidence and under the same rules.

In some cases, there may be reports in the newspaper or on the radio, Internet, or
television concerning the case while the trial is ongoing. If there should be such media
coverage in this case, you may be tempted to read, listen to, or watch it. You must not read,
listen to, or watch such reports because you must decide this case solely on the evidence
presented in this courtroom. If any publicity about this trial inadvertently comes to your
attention during trial, do not discuss it with other jurors or anyone else. Just let me or my
clerk know as soon after it happens as you can, and I will then briefly discuss it with you.

After I submit the case to you, you may discuss it only when I instruct you to do so,
and only in the jury room and only in the presence of all your fellow jurors. It is important
that you keep an open mind and not decide any issue in the case until after I submit the

entire case to you with my final instructions.

Source: Redbook 1.102
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Furnishing the Jury with a Copy of the Instructions
I will provide you with a copy of my instructions. During your deliberations, you
may, if you want, refer to these instructions. While you may refer to any particular portion
of the instructions, you are to consider the instructions as a whole and you may not follow
some and ignore others. If you have any questions about the instructions, you should feel

free to send me a note. Please return your instructions to me when your verdict is rendered.

Source: Redbook 2.100
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Function of the Court
My function is to conduct this trial in an orderly, fair, and efficient manner; to rule
on questions of law; and to instruct you on the law that applies in this case.
It is your duty to accept the law as I instruct you. You should consider all the

instructions as a whole. You may not ignore or refuse to follow any of them.

Source: Redbook 2.101
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Function of the Jury

Your function, as the jury, is to determine what the facts are in this case. You are
the sole judges of the facts. While it is my responsibility to decide what is admitted as
evidence during the trial, you alone decide what weight, if any, to give to that evidence.
You alone decide the credibility or believability of the witnesses.

As human beings, we all have personal likes and dislikes, opinions, prejudices, and
biases. Generally, we are aware of these things, but you also should consider the possibility
that you have implicit biases, that is, biases of which you may not be consciously aware.
Personal prejudices, preferences, or biases have no place in a courtroom, where our goal is
to arrive at a just and impartial verdict. All people deserve fair treatment in our system of
justice regardless of any personal characteristic, such as race, national or ethnic origin,
religion, age, disability, sex, gender identity or expression, sexual orientation, education,
or income level. You should determine the facts solely from a fair consideration of the
evidence. You should decide the case without prejudice, fear, sympathy, favoritism or
consideration of public opinion.

You may not take anything I may have said or done as indicating how I think you
should decide this case. If you believe that I have expressed or indicated any such opinion,

you should ignore it. The verdict in this case is your sole and exclusive responsibility.

Source: Redbook 2.102
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Jury’s Recollection Control
If any reference by me or the attorneys to the evidence is different from your own

memory of the evidence, it is your memory that should control during your deliberations.

Source: Redbook 2.103
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Evidence in the Case—Judicial Notice & Stipulations

During your deliberations, you may consider only the evidence properly admitted
in this trial. The evidence in this case consists of the sworn testimony of the witnesses, the
exhibits that were admitted into evidence, [the facts of which I took judicial notice] and the
facts and testimony stipulated to by the parties.

[ may take what is called “judicial notice” of public acts, places, facts, and events
that I consider to be matters of common knowledge or matters that can be determined easily
through undisputed sources. In this case, I took judicial notice of [describe fact of which
the court took judicial notice]. When I take judicial notice of a particular fact, you may
regard that fact as proven evidence.]

During the trial, you were told that the parties had stipulated—that is, agreed—to
certain facts. You should consider any stipulation of fact to be undisputed evidence.

When you consider the evidence, you are permitted to draw, from the facts that you
find have been proven, such reasonable inferences as you feel are justified in the light of
your experience. You should give any evidence such weight as in your judgment it is fairly

entitled to receive.

Source: Redbook 2.104
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Statements of Counsel
The statements and arguments of the lawyers are not evidence. They are only
intended to assist you in understanding the evidence. Similarly, the questions of the lawyers

are not evidence.

Source: Redbook 2.105



Case 1:21-cr-00327-RC Document 94-2 Filed 12/15/23 Page 19 of 76

Criminal Indictment Not Evidence
A criminal Indictment is merely the formal way of accusing a person of a crime.
Y ou must not consider the Indictment as evidence of any kind—you may not consider it as

any evidence of the defendant’s guilt or draw any inference of guilt from it.

Source: Redbook 2.106
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Burden of Proof—Presumption of Innocence

Every defendant in a criminal case is presumed to be innocent. This presumption of
innocence remains with the defendant throughout the trial unless and until the government
has proven he is guilty beyond a reasonable doubt. This burden never shifts throughout the
trial. The law does not require the defendant to prove his innocence or to produce any
evidence at all. If you find that the government has proven beyond a reasonable doubt every
element of a particular offense with which the defendant is charged, it is your duty to find
him guilty of that offense. On the other hand, if you find the government has failed to prove
any element of a particular offense beyond a reasonable doubt, it is your duty to find the

defendant not guilty of that offense.

Source: Redbook 2.107
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Reasonable Doubt

The government has the burden of proving the defendant guilty beyond a reasonable
doubt. In civil cases, it is only necessary to prove that a fact is more likely true than not,
or, in some cases, that its truth is highly probable. In criminal cases such as this one, the
government’s proof must be more powerful than that. It must be beyond a reasonable
doubt. Reasonable doubt, as the name implies, is a doubt based on reason—a doubt for
which you have a reason based upon the evidence or lack of evidence in the case. If, after
careful, honest, and impartial consideration of all the evidence, you cannot say that you are
firmly convinced of the defendant’s guilt, then you have a reasonable doubt.

Reasonable doubt is the kind of doubt that would cause a reasonable person, after
careful and thoughtful reflection, to hesitate to act in the graver or more important matters
in life. However, it is not an imaginary doubt, nor a doubt based on speculation or
guesswork; it is a doubt based on reason. The government is not required to prove guilt
beyond all doubt, or to a mathematical or scientific certainty. Its burden is to prove guilt

beyond a reasonable doubt.

Source: Redbook 2.108
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Direct and Circumstantial Evidence

There are two types of evidence from which you may determine what the facts are
in this case—direct evidence and circumstantial evidence. When a witness, such as an
eyewitness, asserts actual knowledge of a fact, that witness’s testimony is direct evidence.
On the other hand, evidence of facts and circumstances from which reasonable inferences
may be drawn is circumstantial evidence.

Let me give you an example. Assume a person looked out a window and saw that
snow was falling. If he later testified in court about what he had seen, his testimony would
be direct evidence that snow was falling at the time he saw it happen. Assume, however,
that he looked out a window and saw no snow on the ground, and then went to sleep and
saw snow on the ground after he woke up. His testimony about what he had seen would be
circumstantial evidence that it had snowed while he was asleep.

The law says that both direct and circumstantial evidence are acceptable as a means
of proving a fact. The law does not favor one form of evidence over another. It is for you
to decide how much weight to give to any particular evidence, whether it is direct or
circumstantial. You are permitted to give equal weight to both. Circumstantial evidence
does not require a greater degree of certainty than direct evidence. In reaching a verdict in

this case, you should consider all of the evidence presented, both direct and circumstantial.

Source: Redbook 2.109
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Nature of Charges Not to Be Considered
One of the questions you were asked when we were selecting this jury was whether
the nature of the charges itself would affect your ability to reach a fair and impartial verdict.
We asked you that question because you must not allow the nature of a charge to affect
your verdict. You must consider only the evidence that has been presented in this case in

reaching a fair and impartial verdict.

Source: Redbook 2.110
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Number of Witnesses
The weight of the evidence is not necessarily determined by the number of witnesses
testifying for each side. Rather, you should consider all the facts and circumstances in
evidence to determine which of the witnesses you believe. You might find that the
testimony of a smaller number of witnesses on one side is more believable than the

testimony of a greater number of witnesses on the other side or you might find the opposite.

Source: Redbook 2.111
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Inadmissible and Stricken Evidence (If Applicable)

The lawyers in this case sometimes objected when the other side asked a question,
made an argument, or offered evidence that the objecting lawyer believed was not proper.
You must not hold such objections against the lawyer who made them or the party he or
she represents. It is the lawyers’ responsibility to object to evidence that they believe is not
admissible.

If, during the course of the trial, I sustained an objection to a lawyer’s question, you
should ignore the question, and you must not speculate as to what the answer would have
been. If, after a witness answered a question, I ruled that the answer should be stricken,
you should ignore both the question and the answer and they should play no part in your
deliberations. Likewise, exhibits as to which I have sustained an objection or that I ordered

stricken are not evidence, and you must not consider them in your deliberations.

Source: Redbook 2.112
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Credibility of Witnesses

In determining whether the government has proved the charges against the
defendant beyond a reasonable doubt, you must consider the testimony of all the witnesses
who have testified.

You are the sole judges of the credibility of the witnesses. You alone determine
whether to believe any witness and the extent to which a witness should be believed.
Judging a witness’s credibility means evaluating whether the witness has testified truthfully
and also whether the witness accurately observed, recalled, and described the matters about
which the witness testified.

As I instructed you at the beginning of trial and again just now, you should evaluate
the credibility of witnesses free from prejudices and biases.

You may consider anything that in your judgment affects the credibility of any
witness. For example, you may consider the demeanor and the behavior of the witness on
the witness stand; the witness’s manner of testifying; whether the witness impresses you
as a truthful person; whether the witness impresses you as having an accurate memory;
whether the witness has any reason for not telling the truth; whether the witness had a
meaningful opportunity to observe the matters about which he or she has testified; whether
the witness has any interest in the outcome of this case, stands to gain anything by
testifying, or has friendship or hostility toward other people concerned with this case.

In evaluating the accuracy of a witness’s memory, you may consider the

circumstances surrounding the event, including the time that elapsed between the event and
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any later recollections of the event, and the circumstances under which the witness was
asked to recall details of the event.

You may consider whether there are any consistencies or inconsistencies in a
witness’s testimony or between the witness’s testimony and any previous statements made
by the witness. You may also consider any consistencies or inconsistencies between the
witness’s testimony and any other evidence that you credit. You may consider whether any
inconsistencies are the result of lapses in memory, mistake, misunderstanding, intentional
falsehood, or differences in perception.

You may consider the reasonableness or unreasonableness, the probability or
improbability, of the testimony of a witness in determining whether to accept it as true and
accurate. You may consider whether the witness has been contradicted or supported by
other evidence that you credit.

If you believe that any witness has shown him or herself to be biased or prejudiced,
for or against either side in this trial, or motivated by self-interest, you may consider and
determine whether such bias or prejudice has colored the testimony of the witness so as to
affect the desire and capability of that witness to tell the truth.

You should give the testimony of each witness such weight as in your judgment it

is fairly entitled to receive.

Source: Redbook 2.200
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Police Officer’s Testimony
A police officer’s testimony should be evaluated by you just as any other evidence
in the case. In evaluating the officer’s credibility, you should use the same guidelines that
you apply to the testimony of any witness. In no event should you give either greater or

lesser weight to the testimony of any witness merely because he or she is a police officer.

Source: Redbook 2.207
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Right of Defendant Not to Testify (If Applicable)
Every defendant in a criminal case has an absolute right not to testify. The defendant
has chosen to exercise this right. You must not hold this decision against him, and it would
be improper for you to speculate as to the reason or reasons for his decision. You must not

assume the defendant is guilty because he chose not to testify.

Source: Redbook 2.208
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Defendant as Witness (If Applicable)

A defendant has a right to become a witness in his own behalf. His testimony should
not be disbelieved merely because he is the defendant. In evaluating his testimony,
however, you may consider the fact that the defendant has a vital interest in the outcome
of this trial. As with the testimony of any other witness, you should give the defendant’s

testimony as much weight as in your judgment it deserves.

Source: Redbook 2.209
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Multiple Counts—One Defendant
Each count of the Indictment charges a separate offense. You should consider each
offense, and the evidence which applies to it, separately, and you should return separate
verdicts as to each count. The fact that you may find the defendant guilty or not guilty on
any one count of the Indictment should not influence your verdict with respect to any other

count of the Indictment.

Source: Redbook 2.402
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Unanimity
A verdict must represent the considered judgment of each juror, and in order to
return a verdict, each juror must agree on the verdict. In other words, your verdict on each

count must be unanimous.

Source: Redbook 2.405
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Count One
OBSTRUCTING OFFICERS DURING A CIVIL DISORDER*
(18 U.S.C. § 231(a)(3))

Count One charges the defendant with Obstructing Law Enforcement Officers
During a Civil Disorder, which is a violation of federal law.

Elements

In order to find the defendant guilty of this offense, you must find that the
government proved each of the following elements beyond a reasonable doubt:

First, the defendant knowingly committed or attempted to commit an act with the
intended purpose of obstructing, impeding, or interfering with one or more law
enforcement officers.

Second, at the time of the defendant’s act, actual or attempted act, the law
enforcement officers were engaged in the lawful performance of their official duties
incident to and during a civil disorder.

Third, the civil disorder in any way or degree obstructed, delayed, or adversely
affected commerce or the movement of any article or commodity in commerce, or the

conduct or performance of any federally protected function.

4 Source: United States v. Jensen, 21-cr-6 (TJK) (ECF No. 97 at 21-22), United States v.
Webster, 21-cr-208 (APM) (ECF No. 101 at 15-16), United States v. Schwartz, et al., 21-
cr-178 (APM) (ECF No. 172 at 17), and United States v. DaSilva, 21-cr-564 (CJN) (ECF
No. 76 at 2-3); United States v. Gietzen, 22-cr-116 (CJN) (ECF No. 50 at 22); United
States v. Alam, 21-cr-190 (DLF) (ECF No. 104 at 26); see also United States v. Grider,
21-cr-022 (CKK), 2022 WL 17829149, at *8 (D.D.C. Dec. 21, 2022) (“[T]he Court need
not find that the defendant’s actions in fact obstructed law officer officers. Rather, the
Court need only find that the defendant committed or attempted to commit an act with the
specific intent to obstruct law enforcement officers.”).
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Definitions

The term “civil disorder” means any public disturbance involving acts of violence
by groups of three or more persons, which (a) causes an immediate danger of injury to
another individual, (b) causes an immediate danger of damage to another individual’s
property, (c) results in injury to another individual, or (d) results in damage to another
individual’s property.

The term “commerce” means commerce or travel between one state, including the
District of Columbia, and any other state, including the District of Columbia. It also
means commerce wholly within the District of Columbia.’

The term “federally protected function” means any function, operation, or action
carried out, under the laws of the United States, by any department, agency, or
instrumentality of the United States or by an officer or employee thereof.°

The term “department” includes one of the departments of the executive branch
(such as the Department of Homeland Security, which includes the United States Secret
Service) or the legislative branch. The term “agency” includes any department,

independent establishment, commission, administration, authority, board, or bureau of the

s Source: Modified definition of 18 U.S.C. § 232(2) from jury instructions in United
States v. Pugh, 20-cr-73 (S.D. Ala. May 19, 2021); see also United States v. Schwartz, et
al., 21-cr-178 (APM) (ECF No. 172 at 18); United States v. Thomas, 21-cr-552 (DLF)
(ECF No. 150 at 21).

6 Source: See 18 U.S.C. § 232(3).
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United States. The term “instrumentality” includes any other formal entity through which
the government operates, such as Congress or the United Sates Capitol Police.’

For the U.S. Capitol Police and Metropolitan Police Department on January 6, 2021, the
term “official duties,” means policing the U.S. Capitol Building and Grounds, and
enforcing federal law and D.C. law in those areas.’

A person acts “knowingly” if he realizes what he is doing and is aware of the

" Source: See, e.g., United States v. Water Supply & Storage Co., 546 F. Supp. 2d 1148,
1152 (D. Colo. 2008) (““When Congress does not define a word, its common and
ordinary usage may be obtained by reference to a dictionary.’ In re Overland Park Fin.
Corp., 236 F.3d 1246, 1252 (10th Cir. 2001) (citation omitted). Dictionary definitions of
the word ‘instrumentality’ generally are broad. Black’s Law Dictionary defines
‘instrumentality”’ as ‘[a] thing used to achieve an end or purpose.’” Black's Law Dictionary
814 (8th ed. 1999). Webster’s Third New International Dictionary defines
‘instrumentality’ as ‘something by which an end is achieved’ or “something that serves as
an intermediary or agent through which one or more functions of a controlling force are
carried out.” Webster's Third New International Dictionary 1172 (1971).”). For January 6
cases using this instruction, see United States v. Gietzen, 22-cr-116 (CJN) (ECF No. 50 at
23),United States v. Alam, 21-cr-190 (DLF) (ECF No. 104 at 26), United States v.
Christensen, 21-cr-455 (RCL) (ECF No. 72 at 9), and United States v. McAbee, 21-cr-35
(RC) (ECF No. 376, at 29-30).

8 Source: United States v. Schwartz, et al., 21-cr-178 (APM) (ECF No. 172 at 19); United
States v. Christensen, 21-cr-455 (RCL) (ECF No. 72 at 9); United States v. McAbee, 21-
cr-35 (RC) (ECF No. 376, at 30). See, e.g., Fifth Circuit Pattern Criminal Jury Instruction
No. 2.07; Tenth Circuit Pattern Criminal Jury Instruction No. 2.09; Eleventh Circuit
Pattern Criminal Jury Instruction No. O1.1; United States v. Smith, 743 F. App’x 943,
949 (11th Cir. 2018) (“Furthermore, the district court instructed the jury regarding the
Task Force’s duties, stating: ‘A member of the U.S. Marshals Regional Fugitive Task
Force is a Federal officer and has the official duty to locate and apprehend fugitives.’”);
United States v. Span, 970 F.2d 573, 581 (9th Cir. 1992) (“The instruction states only that
the activity of looking for a suspect is official conduct. We find no error in the district
court’s instruction characterizing this aspect of the marshals’ conduct as official duty.”);
United States v. Ellsworth, 647 F.2d 957, 963 (9th Cir. 1981) (“‘Instruction No. 10.
Among the official duties of officers and agents of the United States Geological Service
of the United States Interior Department are inspections of oil drilling apparatus to insure
compliance with various Federal laws.” We think the above language of the charge
employed by the trial judge reveals no insufficiency in defining the offense.”).
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nature of his conduct, and does not act through ignorance, mistake, or accident. In
deciding whether the defendant acted knowingly, you may consider all of the evidence,

including what the defendant did, said, or perceived.’

% See The William J. Bauer Pattern Criminal Jury Instructions of the Seventh Circuit

§§ 1512 & 1515(a)(1); see also Arthur Andersen LLP v. United States, 544 U.S. 696, 705
(2005); United States v. Carpenter, 21-cr-305 (JEB) (ECF No. 97 at 11) (including
instruction that the evidence to be considered includes “what [the defendant] did, said, or
perceived”); United States v. Kelly, 21-cr-708 (RCL) (ECF No. 101 at 9) (same); United
States v. Gunby, 21-cr-626 (PLF) (ECF No. 57 at 7 (holding, in a January 6 case charging
offenses under 18 U.S.C. § 1752 and 40 U.S.C. § 5104, that “what [the defendant]
witnessed is directly relevant to his knowledge and intent”) (citing United States v.
Griffith, 21-cr-244, 2023 WL 2043223, at *3 (D.D.C. Feb. 16, 2023) and United States v.
Rhine, 21-cr-687, 2023 WL 2072450, at *7 (D.D.C. Feb. 17, 2023)); United States v.
Christensen, 21-cr-455 (RCL) (ECF No. 72 at 9) (same).
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Count Two
ASSAULTING, RESISTING, OR IMPEDING OFFICERS"
(18 U.S.C. § 111(a)(1) and (b))

Count Two of the Indictment charges the defendant with assaulting, resisting, or
impeding Officer Steven Sajumon, a person who was assisting officers of the United
States who are engaged in the performance of their official duties, which is a violation of
federal law. Count Two of the Indictment additionally charges that the defendant, in the
commission of such acts, used a deadly or dangerous weapon.

I am going to instruct you on this charge and explain the various elements that you
must consider. I will also instruct you on the lesser offense. After I give you the elements
of these crimes, I will tell you in what order you should consider them.

Elements

To find the defendant guilty of this offense, you must find that the government
proved each of the following elements beyond a reasonable doubt:

First, the defendant assaulted, resisted, opposed, impeded, intimidated, or
interfered with Officer Steven Sajumon, an officer from the Washington D.C.
Metropolitan Police Department.

Second, the defendant did such acts forcibly.

Third, the defendant did such acts voluntarily and intentionally.

10 Source: For January 6 trials that have used similar instructions, see United States v.
Gietzen, 22-cr-116 (CIN) (ECF No. 50 at 23 and 26); United States v. Alam, 21-cr-190
(DLF) (ECF No. 104 at 22).
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Fourth, Officer Steven Sajumon was assisting officers of the United States who
were then engaged in the performance of their official duties.

Fifth, in doing such acts, the defendant intentionally used a deadly or dangerous
weapon.'!

Definitions

A person acts “forcibly” if he used force, attempted to use force, or threatened to
use force against the officer. Physical force or contact is sufficient but actual physical
contact is not required. You may also find that a person who has the present ability to
inflict bodily harm upon another and who threatens or attempts to inflict bodily harm
upon that person acts forcibly. In such case, the threat must be a present one.!?

The term “assault” means any intentional attempt or threat to inflict injury upon
someone else, when coupled with an apparent present ability to do so. To find that the
defendant committed an “assault,” you must find beyond a reasonable doubt that the
defendant intended to inflict or to threaten injury. Injury means any physical injury,

however small, including a touching offensive to a person of reasonable sensibility.'3

' Source: United States v. Arrington, 309 F.3d 40, 44 (D.C. Cir. 2002).

2 Source: United States v. Taylor, 848 ¥.3d 476, 493 (1st Cir. 2017) (The element of
‘forcible’ action can be met by a showing of either physical contact with the federal
agent, or by such a threat or display of physical aggression toward the officer as to inspire
fear of pain, bodily harm, or death.”) (quotation marks omitted) (citing cases). For a
January 6 case using this definition, see United States v. McAbee, 21-cr-35 (RC) (ECF
No. 376, at 19).

13 Source: United States v. Watts, 798 F.3d 650, 654 (7th Cir. 2015) (“an assault may also
be committed by a person who intends to threaten or attempt to make offensive rather
than injurious physical contact with the victim”); United States v. Acosta-Sierra, 690
F.3d 1111, 1117 (9th Cir. 2012) (“Because Section 111 does not define assault, we have
adopted the common law definition of assault as either (1) a willful attempt to inflict
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99 ¢¢ 99 C¢y 99 ¢¢

The terms “resist,” “oppose,” “impede,” “intimidate,” and “interfere with” carry
their everyday, ordinary meanings.

An object may be a “deadly or dangerous weapon” in one of two ways. First, an
object is a deadly or dangerous weapon if it is inherently or obviously dangerous or
deadly. Such inherently dangerous weapons include guns, knives, and the like. Second, if
the object is not inherently or obviously dangerous or deadly, an object is a deadly or
dangerous weapon if the object is capable of causing serious bodily injury or death to

another person and the defendant used it in that manner.'* In determining whether the

injury upon the person of another, or (2) a threat to inflict injury upon the person of
another which, when coupled with an apparent present ability, causes a reasonable
apprehension of immediate bodily harm.”) (quotation marks omitted); Comber v. United
States, 584 A.2d 26, 50 (D.C. 1990) (en banc) (explaining that the crime of simple assault
“is designed to protect not only against physical injury, but against all forms of offensive
touching, . . . and even the mere threat of such touching”); Criminal Jury Instructions for
the District of Columbia, No. 4.100 (2022 ed.) (“Injury means any physical injury,
however small, including a touching offensive to a person of reasonable sensibility.”).
For other January 6 trials that have used similar instructions, see United States v. Jensen,
21-cr-6 (TJK) (ECF No. 97 at 30), United States v. Webster, 21-cr-208 (APM) (ECF No.
101 at 14), United States v. Alam, 21-cr-190 (DLF) (ECF No. 104 at 23), and United
States v. McAbee, 21-cr-35 (RC) (ECF No. 376, at 19-20).

4 Source: United States v. Arrington, 309 F.3d 40, 44 (D.C. Cir. 2002) (“For an object
that is not inherently deadly . . . the following additional element is required: (4) the
object must be capable of causing serious bodily injury or death to another person and the
defendant must use it in that manner.”); United States v. Smith, 561 F.3d 934, 939 (9th
Cir. 2009) (““An object is a dangerous weapon . . . if it is either inherently dangerous or
otherwise used in a manner likely to endanger life or inflict great bodily harm. . . .
Inherently dangerous weapons . . . are obviously dangerous objects such as guns, knives,
and the like.”) (quotation marks omitted); United States v. Guilbert, 692 F.2d 1340, 1343
(11th Cir. 1982) (“Thus, the term ‘dangerous weapon’ is not restricted to such obviously
dangerous weapons as guns, knives, and the like, but can include virtually any object
given appropriate circumstances.”). For January 6 trials that have used a similar
instruction, see United States v. Webster, 21-cr-208 (APM) (ECF No. 101 at 15) and
United States v. Gietzen, 22-cr-116 (CJN) (ECF No. 50 at 27); United States v.
Easterday, 22-cr-404 (JEB) (ECF No. 67 at 12). The correct standard is whether the
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object is a “deadly or dangerous weapon,” you may consider both the physical
capabilities of the object used and the manner in which the defendant used it.

It is not necessary to show that the defendant knew the person being forcibly
assaulted, resisted, opposed, impeded, intimidated, or interfered with was, at that time,
assisting federal officers in carrying out an official duty so long as it is established
beyond a reasonable doubt that the officer was, in fact, assisting a federal officer acting in
the course of his duty.!?

Lesser Included Offense

To find the defendant guilty of the lesser offense of Count Two, that is, assaulting,
resisting, or impeding certain officers, you must find the following elements beyond a
reasonable doubt:

First, the defendant assaulted, resisted, opposed, impeded, intimidated, or
interfered with Officer Steven Sajumon, an officer from the Washington D.C.
Metropolitan Police Department.

Second, the defendant did such acts forcibly.

Third, the defendant did such acts voluntarily and intentionally.

object is capable of causing serious bodily injury, not whether it is /ikely to cause serious
bodily injury. See United States v. Samsel, et. al, 21-cr-537 (Minute Order of Nov. 2,
2023) (“The Court has also declined to find that a deadly or dangerous weapon is one
which is likely to cause serious bodily injury or death. The controlling precedent is this
Circuit is clear that a deadly or dangerous weapon is any object which is capable of
causing serious bodily injury or harm to another person.” (emphasis in original) (citing
Arrington, 309 F.3d at 45).).

15 Source: United States v. Celentano, 22-cr-186 (TJK) (ECF No. 64 at 12); United States
v. Thomas, 21-cr-552 (DLF) (ECF No. 150 at 30); United States v. McAbee, 21-cr-35
(RC) (ECF No. 376, at 20-21).
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Fourth, Officer Steven Sajumon was assisting officers of the United States who
were then engaged in the performance of their official duties.

Fifth, the defendant made physical contact with Officer Steven Sajumon, a person
who was assisting officers of the United States who were then engaged in the
performance of their official duties, or acted with the intent to commit another felony. For
purposes of this element, “another felony” refers to the Civil Disorder offense charged in
Count 1.

Order of Deliberations

Now I am going to instruct you as to the order in which you should consider the
above offenses. You should consider first whether the defendant is guilty of assaulting,
resisting, or impeding officers while using a deadly or dangerous weapon. If you find the
defendant guilty of that offense, do not go on to the lesser offense. If you find the
defendant not guilty, go on to consider whether he is guilty of assaulting, resisting, or
impeding officers with physical contact or the intent to commit another felony. And if,
after making all reasonable efforts to reach a verdict on the first charge, you are not able
to do so, you are allowed to consider the lesser charge.

This order will be reflected in the verdict form that I will be giving you.

Defendant’s Objection:

Defendant respectfully objects to the second prong of the definition of deadly or
dangerous weapon because it is unclear. Defendant suggests adding the word
“intentionally” to the second prong so that it reads as follows: “Second, if the
object is not inherently or obviously dangerous or deadly, an object is a deadly or
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dangerous weapon if the object is capable of causing serious bodily injury or
death to another person and the defendant intentionally used it in that manner.”

Government’s Response:

The government respectfully requests the Court provide the instruction as written
which is based on instructions provided by this District in other January 6
prosecutions, and is primarily based on D.C. Circuit case United States v.
Arrington, 309 F.3d 40 (D.C. Cir. 2002). See Govt. Fn. 14. In Arrington, the
Court explained that, for an object that is not inherently dangerous, the
government must further show the “object must be capable of causing serious
bodily injury or death to another person and the defendant must use it in that
manner.” Arrington, 309 F.3d at 44.

Count Three
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ASSAULTING, RESISTING, OR IMPEDING OFFICERS!®
(18 U.S.C. § 111(a)(1) and (b))

Count Three of the Indictment charges the defendant with assaulting, resisting, or
impeding Officer Lila Morris, a person who was assisting officers of the United States
who are engaged in the performance of their official duties, which is a violation of federal
law. Count Three of the Indictment additionally charges that the defendant, in the
commission of such acts, used a deadly or dangerous weapon.

I am going to instruct you on this charge and explain the various elements that you
must consider. I will also instruct you on the lesser offense. After I give you the elements
of these crimes, I will tell you in what order you should consider them.

Elements

To find the defendant guilty of this offense, you must find that the government
proved each of the following elements beyond a reasonable doubt:

First, the defendant assaulted, resisted, opposed, impeded, intimidated, or
interfered with Officer Lila Morris, an officer from the Washington D.C. Metropolitan
Police Department.

Second, the defendant did such acts forcibly.

Third, the defendant did such acts voluntarily and intentionally.

Fourth, Officer Lila Morris was assisting officers of the United States who were

then engaged in the performance of their official duties.

16 Sources for Count Three are the same as Count Two.
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Fifth, in doing such acts, the defendant intentionally used a deadly or dangerous
weapon.

Definitions

Definitions are the same as in Count Two.

Lesser Included Offense

To find the defendant guilty of the lesser offense of Count Three, that is,
assaulting, resisting, or impeding certain officers, you must find the following elements
beyond a reasonable doubt:

First, the defendant assaulted, resisted, opposed, impeded, intimidated, or
interfered with Officer Lila Morris, an officer from the Washington D.C. Metropolitan
Police Department.

Second, the defendant did such acts forcibly.

Third, the defendant did such acts voluntarily and intentionally.

Fourth, Officer Lila Morris was assisting officers of the United States who were
then engaged in the performance of their official duties.

Fifth, the defendant made physical contact with Officer Lila Morris, a person who
was assisting officers of the United States who were then engaged in the performance of
their official duties, or acted with the intent to commit another felony. For purposes of

this element, “another felony” refers to the Civil Disorder offense charged in Count 1.
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Order of Deliberations

Now I am going to instruct you as to the order in which you should consider the
above offenses. You should consider first whether the defendant is guilty of assaulting,
resisting, or impeding officers while using a deadly or dangerous weapon. If you find the
defendant guilty of that offense, do not go on to the lesser offense. If you find the
defendant not guilty, go on to consider whether he is guilty of assaulting, resisting, or
impeding officers with physical contact or the intent to commit another felony. And if,
after making all reasonable efforts to reach a verdict on the first charge, you are not able
to do so, you are allowed to consider the lesser charge.

This order will be reflected in the verdict form that I will be giving you.
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COUNT FOUR
ENTERING OR REMAINING IN A RESTRICTED BUILDING OR GROUNDS!’
WITH A DEADLY OR DANGEROUS WEAPON
(18 U.S.C. § 1752(a)(1) and (b)(1)(A))

Count Four of the Indictment charges the defendant with entering or remaining in
a restricted building or grounds with a deadly or dangerous weapon, which is a violation
of federal law.

I am going to instruct you on this charge and explain the various elements that you
must consider. I will also instruct you on the lesser-included offense. After I give you the
elements of these crimes, I will tell you in what order you should consider them.

Elements

In order to find the defendant guilty of this offense, you must find that the
government proved each of the following elements beyond a reasonable doubt:

First, the defendant entered or remained in a restricted building or grounds without
lawful authority to do so.

Second, the defendant did so knowingly.

Third, the defendant knowingly used or carried a deadly or dangerous weapon

during and in relation to the offense.!®

17 Source: 18 U.S.C. §§ 1752, 3056; United States v. Jabr, 4 F.4th 97, 101 (D.C. Cir.
2021). For January 6 cases using similar instructions, see United States v. Eicher, 22-crt-
38 (BAH) (ECF No. 82 at 6); United States v. Lesperance, et al., 21-cr-575 (JDB) (ECF
No. 96 at 26); United States v. Chwiesiuk, et al., 21-cr-536 (ACR) (ECF No. 103 at 8-9);
United States v. Gietzen, 22-cr-116 (CJN) (ECF No. 50 at 30).

18 Source: United States v. Jensen, 21-cr-6 (TJK) (ECF No. 97 at 34); United States v.
Schwartz, et al, 21-cr-178 (APM) (ECF No. 172 at 24).
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Definitions

The term “restricted building or grounds” means any posted, cordoned off, or
otherwise restricted area of a building or grounds where a person protected by the Secret
Service is or will be temporarily visiting.

The term “person protected by the Secret Service” includes the Vice President and
the immediate family of the Vice President.

The term “knowingly” has the same meaning described in the instructions for
Count 1.

The term “deadly or dangerous weapon” has a similar meaning to the meaning in
Counts Two and Three. An object may be considered a “deadly or dangerous weapon”
for one of two reasons. First, an object is a deadly or dangerous weapon if it is inherently
or obviously dangerous or deadly. Second, an object is a deadly or dangerous weapon if
the object is capable of causing serious bodily injury or death to another person and the
defendant carried it with the intent that it be used in a manner capable of causing serious
bodily injury or death.!” However, for purposes of this offense, unlike the offense in
Counts Two and Three, the defendant need not have actually used the object in that

mannecr.

¥ Source: See United States v. Christie, 23-cr-5 (APM) (Order, ECF 64, at 3) (defining
“deadly or dangerous weapon” under 1752(b)(1)(A) and noting that unlike for purposes
of 18 U.S.C. § 111(b), “[t]he defendant need not have actually used the object in that
manner”).
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Lesser-Included Offense

In order to find the defendant guilty of the lesser offense of Count Four, that is,
entering or remaining in a restricted building or grounds, you must find the following
elements beyond a reasonable doubt:

First, the defendant entered or remained in a restricted building or grounds without
lawful authority to do so.

Second, the defendant did so knowingly.

Order of Deliberations

Now I am going to instruct you as to the order in which you should consider the
above offenses. You should consider first whether the defendant is guilty of entering or
remaining in a restricted building or grounds with a deadly or dangerous weapon. If you
find the defendant guilty of that offense, do not go on to the lesser-included offense.
However, if you find the defendant not guilty, go on to consider whether the defendant is
guilty of entering or remaining in a restricted building or grounds. And if, after making
all reasonable efforts to reach a verdict on the first charge, you are not able to do so, you
are allowed to consider this lesser-included charge.

This order will be reflected in the verdict form that I will be giving you.

Defendant’s Request for an Additional Definition for 1752:

It is insufficient for the government to prove that the defendant merely knew that
the area he entered or remained in was restricted in the colloquial sense. The
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government must instead prove that (A) the defendant knew that the area was
posted, cordoned off, or otherwise restricted and (B) the defendant knew

that the Vice President or the Vice President’s immediate family was

or would be temporarily visiting the area.

Source: See United States v. Elizalde, Crim. 23-170 Bench Instructions (ECF No. 40).

Government’s Response:

The government respectfully objects because the requested instruction goes
against the text, structure and purpose of the statute. While not binding on this
Court, a number of courts have rejected such an interpretation. United States v.
Gunby,Case No. 21-cr-626 (PLF), 11/13/23 Final Jury Instructions, Doc. 114 at
30-31; United States v. Samsel, Case No. 21-cr-537 (JMC); 11/2/23 Minute
Order (rejecting the defendant’s construction of § 1752 in the legal instructions
for the bench trial, holding that “[t]he Court has not adopted Defendants’
proposed edits to the 18 U.S.C. § 1752 charges concerning defendant’s
knowledge of the Vice President’s presence at the Capitol on January 6, 2021,
agreeing with the reasoning articulated by the Government at the hearing on this
issue.”); United States v. Eicher, Case No. 22-cr-38 (BAH), Doc. 83 at 1 (jury
notes); 6/14/23 Trial Tr. 8:7-22; United States v. Vo, Case No. 21-cr-509 (TSC),
9/22/23 Trial Tr. 1199:22-1200:13 (rejecting the defendant’s construction of
§1752 in the jury instructions); and United States v. Griffin, 21-CR-92 (TNM)
Tr. of Bench Trial, Doc. 106, 330-32 (rejecting defendant’s argument that the
government needed to prove knowledge of a secret service protectee was visiting
or temporarily visiting an area).

This issue was briefed to the D.C. Circuit in United States v. Griffin, No. 22-
3042, and argued on December 4, 2023.

The parties are prepared to brief this question if required by the Court.
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COUNT FIVE
DISORDERLY OR DISRUPTIVE CONDUCT IN A RESTRICTED BUILDING
WITH A DEADLY OR DANGEROUS WEAPON?
(18 U.S.C. § 1752(a)(2) and (b)(1)(A))

Count Five of the Indictment charges the defendant with disorderly or disruptive
conduct in a restricted building or grounds with a deadly or dangerous weapon, which is a
violation of federal law.

I am going to instruct you on this charge and explain the various elements that you
must consider. [ will also instruct you on the lesser-included offense. After I give you the
elements of these crimes, I will tell you in what order you should consider them.

Elements

In order to find the defendant guilty of this offense, you must find that the
government proved each of the following elements beyond a reasonable doubt:

First, the defendant engaged in disorderly or disruptive conduct in, or in proximity
to, any restricted building or grounds.

Second, the defendant did so knowingly, and with the intent to impede or disrupt
the orderly conduct of Government business or official functions.

Third, the defendant’s conduct occurred when, or so that, his conduct in fact
impeded or disrupted the orderly conduct of Government business or official functions.

Fourth, the defendant knowingly used or carried a deadly or dangerous weapon

20 Source: 18 U.S.C. § 1752. For January 6 cases using similar instructions, see United
States v. Eicher, 22-cr-38 (BAH) (ECF No. 82 at 6-7); United States v. Lesperance, et al.,
21-cr-575 (JDB) (ECF No. 96 at 27); United States v. Chwiesiuk, et al., 21-cr-536 (ACR)
(ECF No. 103 at 9); United States v. Gietzen, 22-cr-116 (CJN) (ECF No. 50 at 32);
United States v. Horn, 21-cr-301 (TJK) (ECF No. 82 at 13).
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during and in relation to the offense.?!

Definitions

“Disorderly conduct” is conduct that tends to disturb the public peace or undermine
public safety.?? Disorderly conduct includes when a person acts in such a manner as to
cause another person to be in reasonable fear that a person or property in a person’s
immediate possession is likely to be harmed or taken.?

“Disruptive conduct” is a disturbance that interrupts an event, activity, or the normal
course of a process.?*

The terms “restricted building or grounds” have the same meaning described in the
instructions for Count Four. The term “knowingly” has the same meaning described in the
instructions for Count 1. The terms “deadly or dangerous weapon” also have the same

meanings described in the instructions for Count Four.

21 Source: United States v. Jensen, 21-cr-6 (TJK) (ECF No. 97 at 37); United States v.
Schwartz, et al,, 21-cr-178 (APM) (ECF No. 172 at 25); United States v. Barnett, 21-cr-
38 (CRC) (ECF No. 158 at 22); United States v. Robertson, 21-cr-34 (CRC) (ECF No. 86
at 22), United States v. Kelly, 21-cr-708 (RCL) (ECF No. 101 at 16).

22 Source: United States v. Grider, 21-cr-22 (CKK) (ECF No. 150 at 24) (“‘[D]isorderly’
conduct is that which ‘tends to disturb the public peace, offend public morals, or
undermine public safety.” ‘Disorderly,” Black’s Law Dictionary (9" ed. 2009); see also
‘Disorderly,” Oxford English Dictionary (2™ ed. 1989) (‘Not according to order or rule;
in a lawless or unruly way; tumultuously, riotously.”)”).

2 Source: United States v. Schwartz, et al,, 21-cr-178 (APM) (ECF No. 172 at 27);
United States v. Gietzen, 22-cr-116 (CJN) (ECF No. 50 at 32); United States v. Alam, 21-
cr-190 (DLF) (ECF No. 104 at 237-38).

24 Source: Redbook 6.643.
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Lesser-Included Offense

In order to find the defendant guilty of the lesser offense of Count Five, that is,
disorderly or disruptive conduct in a restricted building or grounds, you must find the
following elements beyond a reasonable doubt:

First, the defendant engaged in disorderly or disruptive conduct in, or in proximity
to, any restricted building or grounds.

Second, the defendant did so knowingly, and with the intent to impede or disrupt
the orderly conduct of Government business or official functions.

Third, the defendant’s conduct occurred when, or so that, his conduct in fact
impeded or disrupted the orderly conduct of Government business or official functions.

Order of Deliberations

Now I am going to instruct you as to the order in which you should consider the
above offenses. You should consider first whether the defendant is guilty of disorderly or
disruptive conduct in a restricted building or grounds with a deadly or dangerous weapon.
If you find the defendant guilty of that offense, do not go on to the lesser-included offense.
However, if you find the defendant not guilty, go on to consider whether the defendant is
guilty of entering or remaining in a restricted building or grounds. And if, after making all
reasonable efforts to reach a verdict on the first charge, you are not able to do so, you are
allowed to consider this lesser-included charge.

This order will be reflected in the verdict form that I will be giving you.
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COUNT SEVEN
ENGAGING IN PHYSICAL VIOLENCE IN A RESTRICTED BUILDING OR
GROUNDS WITH A DEADLY OR DANGEROUS WEAPON %
(18 U.S.C. § 1752(a)(4) and (b)(1)(A))

Count Seven of the Indictment charges the defendant with engaging in physical
violence in a restricted building or grounds with a deadly or dangerous weapon, which is a
violation of federal law.

I am going to instruct you on this charge and explain the various elements that you
must consider. [ will also instruct you on the lesser-included offense. After I give you the
elements of these crimes, I will tell you in what order you should consider them.

Elements

In order to find the defendant guilty of this offense, you must find that the
government proved each of the following elements beyond a reasonable doubt:

First, the defendant engaged in an act of physical violence against a person or
property in, or in proximity to, a restricted building or grounds.

Second, the defendant did so knowingly.

Third, the defendant knowingly used or carried a deadly or dangerous weapon

during and in relation to the offense.

25 Source: United States v. Schwartz, et al., 21-cr-178 (APM) (ECF No. 172 at 30);
United States v. Gietzen, 22-cr-116 (CJN) (ECF No. 50 at 34); United States v. Alam, 21-
cr-190 (DLF) (ECF No. 104 at 40); United States v. Christensen, 21-cr-455 (RCL) (ECF
No. 72 at 18); United States v. McAbee, 21-cr-35 (RC) (ECF No. 376, at 40-41).
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Definitions

The term “act of physical violence” means any act involving an assault or other
infliction of bodily harm on an individual; or damage to, or destruction of, real or personal
property.

The terms “restricted building or grounds” have the same meaning described in the
instructions for Count Four. The term “knowingly” has the same meaning described in the
instructions for Count 1. The terms “deadly or dangerous weapon” also have the same
meanings described in the instructions for Count Two, Three, and Four.

Lesser-Included Offense

In order to find the defendant guilty of the lesser offense of Count Seven, that is,
engaging in physical violence in a restricted building or grounds, you must find the
following elements beyond a reasonable doubt:

First, the defendant engaged in an act of physical violence against a person or
property in, or in proximity to, a restricted building or grounds.

Second, the defendant did so knowingly.

Order of Deliberations

Now I am going to instruct you as to the order in which you should consider the
above offenses. You should consider first whether the defendant is guilty of engaging in
physical violence in a restricted building or grounds with a deadly or dangerous weapon.
If you find the defendant guilty of that offense, do not go on to the lesser-included offense.
However, if you find the defendant not guilty, go on to consider whether the defendant is

guilty of engaging in physical violence in a restricted building or grounds. And if, after
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making all reasonable efforts to reach a verdict on the first charge, you are not able to do
so, you are allowed to consider this lesser-included charge.

This order will be reflected in the verdict form that I will be giving you.
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Count Eight
DISORDERLY CONDUCT IN A CAPITOL BUILDING OR GROUNDS?*¢
(40 U.S.C. § 5104(e)(2)(D))

Count Eight of the Indictment charges the defendant with disorderly and disruptive
conduct in a Capitol Building or Grounds, which is a violation of federal law.

Elements

In order to find the defendant guilty of this offense, you must find that the
government proved each of the following elements beyond a reasonable doubt:

First, the defendant engaged in disorderly or disruptive conduct in any of the United
States Capitol Buildings or Grounds.

Second, the defendant did so with the intent to impede, disrupt, or disturb the orderly
conduct of a session of Congress or either House of Congress.

Third, the defendant acted willfully and knowingly.

Definitions

The term “Capitol Buildings” includes the United States Capitol located at First
Street, Southeast, in Washington, D.C.

The “Capitol Grounds” includes the area depicted in Government’s Exhibit 202.

The terms “Disorderly conduct” and “disruptive conduct” have the same meaning

described in the instructions for Count Five. For purposes of this offense, “the orderly

2 Source: United States v. Barnett, 21-cr-38 (CRC) (ECF No. 158 at 22); United States v.
Jenkins, 21-cr-245 (APM) (ECF No. 78 at 31); United States v. Jensen, 21-cr-6 (TIK)
(ECF No. 97 at 40); United States v. Williams, 21-cr-618 (ABJ) (ECF 122 at 40); United
States v. Eicher, 22-cr-38 (BAH) (ECF No. 82 at 6); United States v. Lesperance, et al.,
21-cr-575 (JDB) (ECF No. 96 at 28); United States v. Chwiesiuk, et al., 21-cr-536 (ACR)
(ECF No. 103 at 10-11).
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conduct of a session of Congress or either House of Congress” includes the actions of
Congress’ Joint Session to certify the Electoral College vote.?’

A person acts “willfully” if he acts with the intent to do something that the law
forbids, that is, to disobey or disregard the law. “Willfully” does not, however, require
proof that the defendant be aware of the specific law or rule that his conduct may be
violating.?

The term “knowingly” has the same meaning described in Count 1.

27 Source: See United States v. Kelly, 21-cr-708 (RCL) (ECF No. 101 at 17).
28 Source: See United States v. Bryan, 524 U.S. 184, 190 (1998).



Case 1:21-cr-00327-RC Document 94-2 Filed 12/15/23 Page 58 of 76

Count Ten
ACT OF PHYSICAL VIOLENCE AT THE CAPITOL BUILDING
OR GROUNDS*
40 U.S.C. § 5104(e)(2)(F)
Count Ten of the Indictment charges the defendant with an act of physical violence

in the Capitol Building or Grounds, which is a violation of federal law.

Elements

In order to find the defendant guilty of this offense, you must find that the
government proved each of the following elements beyond a reasonable doubt:

First, the defendant engaged in an act of physical violence within the Capitol
Buildings or Grounds.

Second, the defendant acted willfully and knowingly.

Definitions

The term “act of physical violence” means any act involving an assault or other
infliction or threat of infliction of death or bodily harm on an individual; or involving
damage to, or destruction of, real or personal property. For purposes of this offense, unlike
the offense in Count Seven, the threat of infliction of bodily harm is sufficient to meet this
definition.

The terms “Capitol Buildings” and “Capitol Grounds” have the same meaning

described in the instructions for Count 8. The term “knowingly” has the same meaning

» Source: United States v. Alberts, 21-cr-26 (CRC) (ECF No. 147 at 20); United States v.
Gietzen, 22-cr-116 (CIN) (ECF No. 50 at 36); United States v. Alam, 21-cr-190 (DLF)
(ECF No. 104 at 43), United States v. Christensen, 21-cr-455 (RCL) (ECF No. 72 at 19).
See also United States v. Jones, 21-cr-213 (RJL) (ECF No. 75 at 9-10) (notes for bench
verdict setting out elements and defining “act of physical violence” to include destruction
of property).
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described in the instruction for Count 1. The term “willfully” has the same meaning

described in the instructions for Count 8.
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State of Mind

Someone’s intent or knowledge ordinarily cannot be proved directly, because
there is no way of knowing what a person is actually thinking, but you may infer
someone’s intent or knowledge from the surrounding circumstances. You may consider
any statement made or acts done, omitted by the defendant, and all other facts and
circumstances received in evidence which indicate his intent or knowledge.

You may infer, but are not required to infer, that a person intends the natural and
probable consequences of acts he intentionally did or intentionally did not do. Itis
entirely up to you, however, to decide what facts to find from the evidence received
during this trial. You should consider all the circumstances in evidence that you think are
relevant in determining whether the government has proved beyond a reasonable doubt

that the defendant acted with the necessary state of mind.

Source: Redbook 3.101
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Verdict Form Explanation
You will be provided with a Verdict Form for use when you have concluded your
deliberations. The form is not evidence in this case, and nothing in it should be taken to
suggest or convey any opinion by me as to what the verdict should be. Nothing in the form
replaces the instructions of law I have already given you, and nothing in it replaces or
modifies the instructions about the elements which the government must prove beyond a

reasonable doubt. The form is meant only to assist you in recording your verdict.

Source: Redbook 2.407
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Redacted Exhibits

During the course of this trial, a number of exhibits were admitted in evidence.
Sometimes only portions of an exhibit were admitted, such as portions of a longer video, a
document with some words or pictures blacked out or otherwise removed, or a video played
without audio. There are a variety of reasons why only a portion of an exhibit is admitted,
including that the other portions are inadmissible or implicate an individual’s privacy. As
you examine the exhibits, and you see or hear portions where there appear to be omissions,
you should consider only the portions that were admitted. You should not guess as to what
has been taken out or why, and you should not hold it against either party. You are to decide

the facts only from the evidence that is before you.

Source: Redbook 2.500
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Exhibits During Deliberations
I will be sending into the jury room with you the exhibits that have been admitted
into evidence. You may examine any or all of them as you consider your verdict. Please
keep in mind that exhibits that were only marked for identification but were not admitted
into evidence will not be given to you to examine or consider in reaching your verdict.
You will also be provided with a laptop to view the recordings which I have

admitted into evidence. You should not use the laptop for any other purpose.

Source: Redbook 2.501
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Selection of Foreperson

When you return to the jury room, you should first select a foreperson to preside
over your deliberations and to be your spokesperson here in court. There are no specific
rules regarding how you should select a foreperson. That is up to you. However, as you go
about the task, be mindful of your mission—to reach a fair and just verdict based on the
evidence. Consider selecting a foreperson who will be able to facilitate your discussions,
who can help you organize the evidence, who will encourage civility and mutual respect
among all of you, who will invite each juror to speak up regarding his or her views about

the evidence, and who will promote a full and fair consideration of that evidence.

Source: Redbook 2.502
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Possible Punishment Not Relevant
The question of possible punishment of the defendant in the event of a conviction is
not a concern of yours and should not enter into or influence your deliberations in any way.
The duty of imposing sentence in the event of a conviction rests exclusively with me. Your
verdict should be based solely on the evidence in this case, and you should not consider
the matter of punishment at all.

Source: Redbook 2.505
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Cautionary Instruction on Publicity, Communication, and Research

I would like to remind you that, in some cases, although not necessarily this one,
there may be reports in the newspaper or on the radio, internet, or television concerning
this case. If there should be such media coverage in this case, you may be tempted to read,
listen to, or watch it. You must not read, listen to, or watch such reports because you must
decide this case solely on the evidence presented in this courtroom. If any publicity about
this trial inadvertently comes to your attention, do not discuss it with other jurors or anyone
else. Just let me or my clerk know as soon after it happens as you can, and I will then briefly
discuss it with you.

As you retire to the jury room to deliberate, I also wish to remind you of an
instruction I gave you at the beginning of the trial. During deliberations, you may not
communicate with anyone not on the jury about this case. This includes any electronic
communication such as email or text or any blogging about the case. In addition, you may
not conduct any independent investigation during deliberations. This means you may not
conduct any research in person or electronically via the internet or in another way.

Source: Redbook 2.508
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Communication Between Court and Jury During Jury’s Deliberations

If it becomes necessary during your deliberations to communicate with me, you may
send a note by the clerk or marshal, signed by your foreperson or by one or more members
of the jury. No member of the jury should try to communicate with me except by such a
signed note, and I will never communicate with any member of the jury on any matter
concerning the merits of this case, except in writing or orally here in open court.

Bear in mind also that you are never, under any circumstances, to reveal to any
person—not the clerk, the marshal or me—how jurors are voting until after you have
reached a unanimous verdict. This means that you should never tell me, in writing or in
open court, how the jury is divided on any matter—for example, 6-6 or 7-5 or 11-1, or in
any other fashion—whether the vote is for conviction or acquittal or on any other issue in
the case.

Source: Redbook 2.509
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Conduct of Jurors in Deliberations

The attitude and conduct of jurors at the beginning of their deliberations are matters
of considerable importance. It may not be useful for a juror, upon entering the jury room,
to voice a strong expression of an opinion on the case or to announce a determination to
stand for a certain verdict. When one does that at the outset, a sense of pride may cause
that juror to hesitate to back away from an announced position after a discussion of the
case. Furthermore, many juries find it useful to avoid an initial vote upon retiring to the
jury room. Calmly reviewing and discussing the case at the beginning of deliberations is
often a more useful way to proceed. Remember that you are not partisans or advocates in
this matter, but you are judges of the facts.

Source: Redbook 2.510
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Excusing Alternate Jurors

The last thing I must do before you begin your deliberations is to excuse the alternate
jurors. As I told you before, the selection of alternates was an entirely random process; it’s
nothing personal. We selected two seats to be the alternate seats before any of you entered
the courtroom. Since the rest of you have remained healthy and attentive, I can now excuse
those jurors in seats [insert seat numbers].

Before you four leave, I am going to ask you to tear out a page from your notebook,
and to write down your name and daytime phone number and hand this to the clerk. I do
this because it is possible, though unlikely, that we will need to summon you back to rejoin
the jury in case something happens to a regular juror. Since that possibility exists, [ am also
going to instruct you not to discuss the case with anyone until we call you. My earlier
instruction on use of the Internet still applies; do not research this case or communicate
about it on the Internet. In all likelihood, we will be calling you to tell you there has been
a verdict and you are now free to discuss the case; there is, however, the small chance that
we will need to bring you back on to the jury. Thank you very much for your service, and

please report back to the jury office to turn in your badge on your way out.

Source: Redbook 2.511
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Self-Defense (If Applicable)
Every person has the right to use a reasonable amount of force in self-defense if he

(1) actually and reasonably believes that the use of force was necessary to defend himself
against the immediate use of unlawful force, and (2) uses no more force than was
reasonably necessary in the circumstances.*

Unlawful Force Defined

Unlawful force is force that was unreasonable or unnecessary under the
circumstances. A law enforcement officer may use a reasonable amount of force, judged
from the perspective of a reasonable officer on the scene, rather than with the 20/20 vision
of hindsight. The reasonableness of a particular use of force depends on the circumstances
of each case, including the severity of the crime at issue, whether the defendant poses an
immediate threat to the safety of the officer or others, and whether he is actively resisting

arrest or attempting to evade arrest by flight. A person may act in self-defense against a

%0 Source: See United States v. Waldman, 835 F.3d 751, 754 (7th Cir. 2016) (“While 18
U.S.C. § 111 does not explicitly address self-defense, when a statute is silent on the
question of affirmative defenses, we are to effectuate the defense as ‘Congress may have
contemplated it,” looking to the common law as a guide. See United States v. Dixon, 548
U.S. 1, 13-14 (2006). At common law, self-defense is the use of force necessary to
defend against the imminent use of unlawful force.”); United States v. Acosta-Sierra, 690
F.3d 1111, 1126 (9th Cir. 2012) (“For purposes of Section 111, we have recognized that
an individual may make out an affirmative defense of self-defense against a federal law
enforcement official who uses excessive force in a narrow range of circumstances. . . . To
do so, however, a defendant must offer evidence to show: (1) a reasonable belief that the
use of force was necessary to defend himself or another against the immediate use of
unlawful force and (2) the use of no more force than was reasonably necessary in the
circumstances.”) (quotation marks omitted).
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law enforcement officer only if he actually and reasonably believes the officer was using
unlawful or excessive force.’!

Amount of Force Permissible

A person may use an amount of force which, at the time of the incident, he actually
and reasonably believes is necessary to protect himself from the unlawful use of force.??
Even if the defendant is justified in using force in self-defense, he may not use any greater
force than he actually and reasonably believes to be necessary under the circumstances to

protect himself from the imminent use of unlawful force.*

31 Source: See generally Waldman, 835 F.3d at 755-56 (looking to Eight Amendment
when defining unlawful force in a prison setting; “an inmate may act in self-defense if he
reasonably fears imminent use of sadistic and malicious force by a prison official for the
very purpose of causing him harm.”); Graham v. Connor, 490 U.S. 386, 396-97 (1989)
(“The ‘reasonableness’ of a particular use of force must be judged from the perspective of
a reasonable officer on the scene, rather than with the 20/20 vision of hindsight. . . . As in
other Fourth Amendment contexts, however, the ‘reasonableness’ inquiry in an excessive
force case is an objective one: the question is whether the officers’ actions are
‘objectively reasonable’ in light of the facts and circumstances confronting them, without
regard to their underlying intent or motivation.”); United States v. Drapeau, 644 F.3d
646, 654 (8th Cir. 2011) (“Excessive force 1s force that was unreasonable or unnecessary
under the circumstances, i.e., greater than the amount of force that was objectively
reasonable. The reasonableness of a particular use of force depends on the circumstances
of each case, including the severity of the crime at issue, whether the suspect poses an
immediate threat to the safety of the officer or others, and whether he is actively resisting
arrest or attempting to evade arrest by flight.”) (cleaned up); United States v. Branch, 91
F.3d 699, 715 (5th Cir. 1996) (“There must be sufficient evidence from which a
reasonable juror might infer, at a minimum, . . . [that] the ATF agents’ use of force,
viewed from the perspective of a reasonable officer at the scene, was objectively
unreasonable under the circumstances.”)

32 Source: See, e.g., United States v. Weekes, 517 F. App’x 508, 511 (6th Cir. 2013) (“[A]
defendant must offer evidence to show . . . the use of no more force than was reasonably
necessary in the circumstances.”) (quoting United States v. Urena, 659 F.3d 903, 907 (9th
Cir. 2011)).

33 Source: Redbook 9.501.
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Aggressor

A person who was the initial aggressor does not act in self-defense. If you find that
the defendant was the initial aggressor, then he cannot rely on the right of self-defense to
justify the use of force.** If you find, however, that, after the confrontation began, the
defendant became subject to an unlawful amount of force in repelling his aggression, then
the defendant may use a reasonable amount of responsive force in self-defense.

Burden of proof

Self-defense is a defense to Counts Two and Three. The defendant is not required
to prove that he acted in self-defense. Where evidence of self-defense is present, the
government must prove beyond a reasonable doubt that the defendant did not act in self-
defense.®® If the government has failed to do so, you must find the defendant not guilty of

Counts Two and Three.

The government has moved in Limine to preclude self-defense and defense of others.
(ECF. No. 68). In general, the government argued the defendant would not be entitled

to a self-defense instruction because he would not be able to establish: 1) he was not

34 See Acosta-Sierra, 690 F.3d at 1126 (“[A]n individual who is the attacker cannot make
out a claim of self-defense as a justification for an assault.”); Weekes, 517 F. App’x at
511 (same).

35 See United States v. Morton, 999 F.2d 435, 438 (9th Cir. 1993) (“If there is sufficient
evidence to warrant an instruction on this defense, the court must also instruct the jury
that the government, in addition to proving the elements of the offense, must negate
beyond a reasonable doubt at least one element of the defense in order to obtain a
conviction.”); but see Waldman, 835 F.3d at 756 n.2 (“The district court appeared to
place the burden of disproving self-defense on the government, which may have been an
error.”).
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the initial aggressor; 2) he reasonably believed his use of force was necessary; and 3)

he responded with no more force than reasonably necessary under the circumstances.

The defendant has also moved in Limine for a self-defense instruction. (ECF No. 85.)
Government has responded to the defendant’s motion (ECF No. 87), and the

defendant’s has submitted a reply (ECF No. 89).
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Defense of a Third Person (If Applicable)

Every person has the right to use a reasonable amount of force in defense of another
person if he (1) actually and reasonably believes that the use of force was necessary to
defend the other person against the immediate use of unlawful force, and (2) uses no more
force than was reasonably necessary in the circumstances.>®

Unlawful force

Unlawful force is force that was unreasonable or unnecessary under the
circumstances. A law enforcement officer may use a reasonable amount of force, judged
from the perspective of a reasonable officer on the scene, rather than with the 20/20 vision
of hindsight. The reasonableness of a particular use of force depends on the circumstances
of each case, including the severity of the crime at issue, whether the defendant poses an
immediate threat to the safety of the officer or others, and whether he is actively resisting

arrest or attempting to evade arrest by flight. A person may act in defense of another against

36 Source: See United States v. Waldman, 835 F.3d 751, 754 (7th Cir. 2016) (“While 18
U.S.C. § 111 does not explicitly address self-defense, when a statute is silent on the
question of affirmative defenses, we are to effectuate the defense as ‘Congress may have
contemplated it,” looking to the common law as a guide. See United States v. Dixon, 548
U.S. 1, 13-14 (2006). At common law, self-defense is the use of force necessary to
defend against the imminent use of unlawful force.”); United States v. Acosta-Sierra, 690
F.3d 1111, 1126 (9th Cir. 2012) (“For purposes of Section 111, we have recognized that
an individual may make out an affirmative defense of self-defense against a federal law
enforcement official who uses excessive force in a narrow range of circumstances. . . . To
do so, however, a defendant must offer evidence to show: (1) a reasonable belief that the
use of force was necessary to defend himself or another against the immediate use of
unlawful force and (2) the use of no more force than was reasonably necessary in the
circumstances.”) (quotation marks omitted).
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a law enforcement officer only if he actually and reasonably believes the officer was using
unlawful or excessive force against the other person.

Amount of force permissible

A person may use an amount of force which, at the time of the incident, he actually
and reasonably believes is necessary to protect another person from the unlawful use of
force. Even if the defendant is justified in using force in self-defense, he may not use any
greater force than he actually and reasonably believes to be necessary under the

circumstances to protect another person from the imminent use of unlawful force.

Aggressor

A person who was the initial aggressor does not act in defense of another. If you
find that the defendant was the initial aggressor, or that the defendant knew or should have
known that the person he was defending was the initial aggressor, then he cannot rely on
the right to defend another person to justify the use of force. If you find, however, that,
after the confrontation began, the defendant became subject to an unlawful amount of force
in repelling his aggression, then the defendant may use a reasonable amount of responsive
force in defense of another.

Burden of proof

Self-defense i1s a defense to Counts Two and Three. The defendant is not required
to prove that he acted in defense of another. Where evidence of defense of another is
present, the government must prove beyond a reasonable doubt that the defendant did not
act in defense of another. Ifthe government has failed to do so, you must find the defendant

not guilty of Counts Two and Three.
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The government has moved in Limine to preclude self-defense and defense of others.
(ECF. No. 68). In general, the government argued the defendant would not be entitled
to a self-defense instruction because he would not be able to establish: 1) he was not
the initial aggressor; 2) he reasonably believed his use of force was necessary; and 3)

he responded with no more force than reasonably necessary under the circumstances.

The defendant has also moved in Limine for a self-defense instruction. (ECF No. 85.)
Government has responded to the defendant’s motion (ECF No. 87), and the

defendant’s has submitted a reply (ECF No. 89).




