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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA  

 
 

UNITED STATES OF AMERICA, : 
      : 

Plaintiff   : 
     : 

v.      : Criminal No. 21-CR-00258-TFH 
      :             
TROY SARGENT,     :  
      : 
  Defendant.   : 
 
 

DEFENDANT’S SUPPLEMENT MEMORANDUM IN SUPPORT  
OF HIS MOTION TO DISMISS THE SUPERSEDING INDICTMENT 

 
Defendant, Troy Sargent, submits this supplemental memorandum in 

support of his motion to dismiss the superseding indictment. (D.E. 32.) At the 

February 18, 2022, status conference the Court asked the parties to address 

two previously uncited opinions: United States v. Phomma, 2021 WL 4199961 

(D. Or. Sept. 15, 2021) (Jones, D.J.) and United States v. Pugh, No. 1:20-cr-73-

TFM (S.D. Ala. May 13, 2021) (Moorer, D.J.). Mr. Sargent maintains that the 

two opinions illustrate why the indictment against him should be dismissed.1 

Pugh found an indictment constitutionally insufficient for the way it 

alleged a violation of 18 U.S.C. § 231(a)(3), which is the same crime alleged 

against Mr. Sargent in Count One. The rationale that Judge Moorer relied upon 

in Pugh is the rationale Mr. Sargent relies upon. The court reasoned that 

indictments that merely “track[] the language of the statute, [] must be 

 
1 Mr. Sargent’s supplemental memorandum focuses on Count One and Two, however, 
consistent with his previous briefing, he maintains that all six counts of the indictment should 
be dismissed because no count makes factual allegations.   
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accompanied with a statement of the facts and circumstances that will inform 

the accused of the specific offense, coming under the general description, with 

which he is charged.” Pugh, at 19 (emphasis added) (citing Hamling v. United 

States, 418 U.S., 117-18 (1974) and others). Judge Moorer noted that the 

indictment there, like the one against Mr. Sargent, only repeated the words of 

the statute without a “To Wit: clause identifying the conduct or some other 

means to relay exactly what Pugh allegedly did.” Pugh, at 20. The court said 

that “in no way does this satisfy the pleading requirements” and found that 

“the original Indictment was fatally deficient.” Pugh, at 20-21. 

The court in Pugh explained what information renders an indictment 

sufficient. Judge Moorer compared Rupert from the District of Minnesota and 

noticed that the indictment there “contain[ed] far more detail” including a 

“statement of the facts” alleging what Rupert did. Pugh at 20.  

Before Judge Moorer issued his order, the grand jury in Pugh returned a 

superseding indictment. The sufficiency of the superseding indictment was 

evident when compared to the original indictment. Pugh, at 21. The 

superseding indictment “lead[] with two sections entitled ‘General Allegations’ 

and ‘Pugh’s Contact with Law Enforcement’” that included “facts and 

circumstances [to] inform [Pugh] of the specific offense, coming under the 

general description, with which she [was] charged.” Pugh, at 21-22. Judge 

Moorer, therefore, correctly found the superseding indictment was sufficient 

because it provided a factual basis for the “essential elements”; or as Mr. 

Sargent has argued, the core of criminality. Pugh, at 23. 
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In Phomma Judge Jones denied a motion to dismiss based largely upon 

the same rationale as the one employed by Judge Moorer. Although Phomma 

might appear inconsistent with Pugh, the two opinions can be reconciled by 

exploring the arguments made by the parties to Judge Jones. The defendant in 

Phomma wrote extensively on matters concerning the commerce clause, the 

First Amendment, and vagueness. Phomma, No. 3:20-cr-00465-JO, D.E. at 11-

33.)  He wrote much less on the indictment’s sufficiency under the Fifth and 

Sixth Amendments. Id. at 34-35. The government did the same. Id, D.E. 24 at 

26-28. The government’s short argument asked Judge Jones to draw upon the 

“criminal complaint” together with “police reports and surveillance video … 

[which] clarified [that the Defendant’s] role [was] in deploying bear spray 

against the officers during the civil disorder that night.” Phomma, 2021 WL 

4199961 at *6 (brackets added). Unfortunately, neither party warned Judge 

Jones that he could not look to the criminal complaint and police reports when 

assessing the sufficiency of an indictment. Without the warning Judge Jones 

did what the government asked; he looked to the indictment for the crime’s 

elements and to police reports and the surveillance video for the defendant’s 

conduct. Phomma, 2021 WL 4199961 at *6-7.  

A district court may not look to the indictment for the elements and to 

other documents for the alleged conduct; both must appear in the indictment. 

When testing the sufficiency of the charges in an indictment, a district court “is 

limited to reviewing the face of the indictment and, more specifically, the 

language used to charge the crimes.” United States v. Sunia, 643 F. Supp. 2d 
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51, 60 (D.C.C. Aug. 11, 2009) (Walton, J.) (emphasis original). “Adherence to 

the language of the indictment is essential because the Fifth Amendment 

requires that criminal prosecutions be limited to the unique allegations of the 

indictments returned by the grand jury.” United States v. Hitt, 249 F.3d 1010, 

1016 (D.C. Cir. 2001); United States v. Ring, 628 F. Supp. 2d 195, 204 (D.D.C. 

2009); United States v. Mostofsky, 2021 WL 3168501 (D.D.C. July 27, 2021) 

(Boasberg, J.) (recognizing that the judge may not look beyond the indictment 

in a Rule 12 motion); United States v. Hillie, 227 F. Supp. 3d 57, 70 (D.D.C. 

Jan. 5, 2017) (Jackson, J.) (“an indictment must contain every element of the 

offense charged and must fairly apprise the accused of the conduct allegedly 

constituting the offense …”) (emphasis original).      

Had the parties in Phomma warned Judge Jones that he must adhere to 

the language of the indictment, Phomma likely would have aligned with Pugh. 

Although the filings do not explain why, Phomma has since been dismissed 

without prejudice. Phomma, No. 3:20-cr-00465-JO, D.E. 41.  

The government has suggested that facts from outside the indictment 

establish Mr. Sargent’s conduct. For the reasons stated above and in previous 

briefing, the Court should not look beyond the indictment for factual 

allegations. Sunia, 643 F. Supp. 2d at 60; Hitt, 249 F.3d at 1016; Ring, 628 F. 

Supp. 2d at 204; Mostofsky, 2021 WL 3168501; Hillie, 227 F. Supp. 3d at 70. 

Counsel located three additional cases that illustrate how the indictment 

against Mr. Sargent is insufficient. Unlike the indictments in the cases that 

follow, Mr. Sargent’s indictment contains no factual allegations associated with 
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the actus reus elements. Judge Kelly rightly denied a motion to dismiss another 

Capitol defendant’s 18 U.S.C. § 231(a)(3) count where the First Superseding 

Indictment contained many pages of factual allegations that explained in “great 

detail” “how the defendants are alleged to have committed” the crime. United 

States v. Nordean, 2021 U.S. Dist. LEXIS 246752 (D.D.C. Dec. 28, 2021) (Kelly, 

D.J.) Indeed, the Nordean indictment incorporated 60 paragraphs of factual 

information into the 18 U.S.C. § 231(a)(3) allegation. (Exh. A (Nordean 

Indictment).) Such an indictment should not be dismissed.  

Judge Noreika in the District of Delaware correctly denied a motion to 

dismiss an 18 U.S.C. § 231(a)(3) count originating from a protest after George 

Floyd’s death where the indictment specified “that Defendant caused damage to 

a police officer’s police vehicle by throwing a hard projectile through the back 

window of the vehicle while the police officer was engaged in the lawful 

performance of official duties.” United States v. Wood, 2021 U.S. Dist. LEXIS 

134774, at *24-26 (D. Del. July 20, 2021) (Noreika, D.J.).  

Finally, Judge Brasel in the District of Minnesota denied a motion to 

dismiss an 18 U.S.C. § 231(a)(3) count from another George Floyd death related 

prosecution where the indictment alleged that he “pass[ed] out explosive 

devices and encouraged others to throw those devices, obstructing, delaying, 

and adversely affecting interstate commerce and federally protected functions.” 

United States v. Rupert, 2021 U.S. Dist. LEXIS 46798 (D. Minn. Mar. 12, 2021) 
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(Brasel, D.J.).2 These above indictments did what Mr. Sargent’s does not—they 

provide factual allegations detailing the defendant’s alleged conduct. Mr. 

Sargent’s indictment should be dismissed as insufficient.      

The Court ordered the government to produce a bill of particulars and it 

has done so. However, for many of the same reasons given above, “it is a settled 

rule that a bill of particulars cannot save an invalid indictment.” Russell v. 

United States, 369 U.S. 749, 770 (1962). An indictment may not be amended 

except by resubmission to the grand jury. United States v. Thomas, 444 F.3d 

919, 922-23 (D.C. Cir. 1971) (dismissing an indictment that lacked factual 

particularity and holding the error could not be remedied by a bill of 

particulars).   

Conclusion 

 For the reasons stated above, all six counts of the superseding 

indictment naming Mr. Sargent as defendant should be dismissed for failure to 

state offenses.  

 

 

 

 

 

 
2 The Rupert indictment also alleged “that many members of law enforcement and the National 
Guard were deployed in response to civil disorder, including arson and looting, following the 
death of George Floyd” and that the “civil disorder damaged businesses engaged in interstate 
commerce, adversely affecting it and federally protected functions.” Id.  
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TROY SARGENT 
By his attorneys, 
 
/s/Joshua R. Hanye  
Joshua R. Hanye 
MA B.B.O. No. 661686 
Joshua_Hanye@fd.org 
 
Wade Zolynski 
MT Bar No. 6088 
Wade_Zolynski@fd.org 
 
Federal Defender Office 
51 Sleeper Street                                     
Boston, MA  02210 
Tel: 617-223-8061 

 
 

Certificate of Service 
 

I hereby certify that this document was sent electronically to those 
registered through ECF on February 25, 2022.  
 

/s/ Wade Zolynski 
Wade Zolynski 
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Exh. A 
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