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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA
CASE NO. 21-cr-190-DLF
V.
ZACHARY JORDAN ALAM,
Defendant.

UNITED STATES’ RESPONSE TO DEFENDANT’S ADDITIONAL PROPOSED JURY
INSTRUCTIONS

The United States, by and through its attorney, the United States Attorney for the District
of Columbia, respectfully submits this opposition to defendant Zachary Alam’s additional
proposed jury instructions for Counts One (18 U.S.C. § 111(a)), Two (18 U.S.C. § 111(b)), and
Five (18 U.S.C. § 1512(¢)(2) and 2). On August 15, 2022, the parties submitted joint proposed
jury instructions. ECF No. 51-2.  On July 9, 2023, Defendant Alam filed additional proposed
instructions to Counts One, Two, and Five. Defendant Alam’s proposals are not in line with
instructions given by this Court and other courts in this district and should be rejected.

I. 18 U.S.C.§§ 111(a)

First Defendant Alam incorrectly asks this Court to expand the legal meaning of 18 U.S.C.
§ 111(a) by making an “assault” a requirement for each section of § 111(a). Notably, “requiring
assault as an essential element of every § 111 offense would render the remaining five verbs
superfluous.” Stands Alone, 11 F.4th at 535; Briley, 770 F.3d at 274 (“Briley’s reading would
render five of those six words -- all but ‘assault’ -- inoperative with respect to both the
misdemeanor and the ‘physical contact’ felony.”); Williams, 602 F.3d at 317 (“interpreting §
111(a)(1) as requiring an underlying assault for a defendant to be convicted would render

meaningless the five forms of non-assaultive conduct that are plainly proscribed by the statute.”);
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Gagnon, 553 F.3d at 1026 (“the fatal problem with this reading is that it makes a great deal of what
§ 111 does say entirely meaningless”). In announcing his verdict in United States v. McCaughey,
et al., No. 21-cr-40-TNM, Judge McFadden rejected the reasoning of Wolfname, and adopted the
interpretation of the Fourth and Seventh Circuits in Briley and Stands Alone. See McCaughey
Sentencing Transcript, at 12. Judge McFadden also found that the McCaughey defendants were
guilty of felony violations of Section 111(a) because they committed their violations with the intent
to commit civil disorder in violation of Section 231. Id. at 28-29, 36. Similarly, in United States
v. Riley Williams, 21-cr-618-ABJ, Judge Berman Jackson instructed a jury that it could find the
defendant guilty of violating Section 111(a) if “the defendant resisted, opposed, intimidated, or
interfered” with a federal officer, with no reference to assault. Williams, No. 21-cr-618, ECF. No.
122, at 32.

This Court also did not stray from the standard § 111(a) instruction in United States v.
Kenneth Thomas, 21-cr-552 (DLF). There is no reason to change course now.

II. §111(b)

Second Defendant Alam requests a change to the elements in 111(b). The government
requests the standard elements as previously proposed in ECF No. 51-2. In addition, the
government requests the following definitions be given:

A person acts “forcibly” if he used force, attempted to use force, or threatened to

use force against the officer. Physical force or contact is sufficient but actual

physical contact is not required. You may also find that a person who has the

present ability to inflict bodily harm upon another and who threatens or attempts

to inflict bodily harm upon that person acts forcibly. In such case, the threat must
be a present one. '

U United States v. Taylor, 848 F.3d 476, 493 (1st Cir. 2017) (The element of ‘forcible’
action can be met by a showing of either physical contact with the federal agent, or by such a threat
or display of physical aggression toward the officer as to inspire fear of pain, bodily harm, or
death.”) (quotation marks omitted) (citing cases).
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The term “assault” means any intentional attempt or threat to inflict injury
upon someone else, when coupled with an apparent present ability to do so. To
find that the defendant committed an “assault,” you must find beyond a
reasonable doubt that the defendant intended to inflict or to threaten injury. Injury
means any physical injury, however small, including a touching offensive to a
person of reasonable sensibility.>

The terms “resist,” “oppose,” “impede,” “intimidate,” and “interfere with”
carry their everyday, ordinary meanings.

An object may be a “deadly or dangerous weapon” in one of two ways.
First, an object is a deadly or dangerous weapon if it is inherently or obviously
dangerous or deadly. Such inherently dangerous weapons include guns, knives,
and the like. Second, if the object is not inherently or obviously dangerous or
deadly, an object is a deadly or dangerous weapon if the object is capable of
causing serious bodily injury or death to another person and the defendant used it
in that manner.

In determining whether the object is a “deadly or dangerous weapon,” you
may consider both the physical capabilities of the object used and the manner in
which the defendant used it.’

It is not necessary to show that the defendant knew the person being forcibly
assaulted, resisted, opposed, impeded, intimidated, or interfered with was, at that

2 United States v. Watts, 798 F.3d 650, 654 (7th Cir. 2015) (“an assault may also be
committed by a person who intends to threaten or attempt to make offensive rather than injurious
physical contact with the victim”); United States v. Acosta-Sierra, 690 F.3d 1111, 1117 (9th Cir.
2012) (“Because Section 111 does not define assault, we have adopted the common law definition
of assault as either (1) a willful attempt to inflict injury upon the person of another, or (2) a threat
to inflict injury upon the person of another which, when coupled with an apparent present ability,
causes a reasonable apprehension of immediate bodily harm.”) (quotation marks omitted); Comber
v. United States, 584 A.2d 26, 50 (D.C. 1990) (en banc) (explaining that the crime of simple assault
“is designed to protect not only against physical injury, but against all forms of offensive touching,

.. and even the mere threat of such touching”); Criminal Jury Instructions for the District of
Columbia, No. 4.100 (2022 ed.) (“Injury means any physical injury, however small, including a
touching offensive to a person of reasonable sensibility.”). For other January 6 trials that have
used similar instructions, see United States v. Jensen, No. 21-cr-6 (TJK) (ECF No. 97 at 30), and
United States v. Webster, No. 21-cr-208 (APM) (ECF No. 101 at 14).

3 United States v. Arrington, 309 F.3d 40, 44 (D.C. Cir. 2002) (“For an object that is not
inherently deadly . . . the following additional element is required: (4) the object must be capable
of causing serious bodily injury or death to another person and the defendant must use it in that
manner.”); United States v. Smith, 561 F.3d 934, 939 (9th Cir. 2009) (“An object is a dangerous
weapon . . . if it is either inherently dangerous or otherwise used in a manner likely to endanger
life or inflict great bodily harm. . . . Inherently dangerous weapons . . . are obviously dangerous
objects such as guns, knives, and the like.”) (quotation marks omitted); United States v. Guilbert,
692 F.2d 1340, 1343 (11th Cir. 1982) (“Thus, the term ‘dangerous weapon’ is not restricted to
such obviously dangerous weapons as guns, knives, and the like, but can include virtually any
object given appropriate circumstances.”). For another January 6 trial that used a similar
instruction, see United States v. Webster, No. 21-cr-208 (APM) (ECF No. 101 at 15).
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time, carrying out an official duty so long as it is established beyond a reasonable
doubt that the officer was, in fact, carrying out an official duty and that the
defendant intentionally forcibly assaulted, resisted, opposed, impeded,
intimidated, or interfered with that officer.*

1.  §1512

The government again requests the Court to use a jury instruction like that in United States
v. Kenneth Thomas, 21-cr-552 (DLF). In Thomas, the government proposed, and the Court
accepted, the following instruction and definition for “corruptly”:

To act “corruptly,” the defendant must use independently unlawful means or act
with an unlawful purpose, or both. The defendant must also act with “consciousness
of wrongdoing.” “Consciousness of wrongdoing” means with an understanding or
awareness that what the person is doing is wrong or unlawful.

Not all attempts to obstruct or impede an official proceeding involve acting
corruptly. For example, a witness in a court proceeding may refuse to testify by
invoking his or her constitutional privilege against self-incrimination, thereby
obstructing or impeding the proceeding, but that person does not act corruptly. [In
addition, the First Amendment to the United States Constitution affords people the
right to speak, assemble, and petition the Government for grievances. Accordingly,
an individual who does no more than lawfully exercise those rights does not act
corruptly.] In contrast, an individual who obstructs or impedes a court proceeding
by bribing a witness to refuse to testify in that proceeding, or by engaging in other
independently unlawful conduct, does act corruptly.’ Often, acting corruptly
involves acting with the intent to secure an unlawful advantage or benefit either for

4 United States v. Celentano, No. 22-cr-186 (TJK) (ECF No. 64 at 12); United States v.
Thomas, No. 21-cr-552 (DLF) (ECF No. 150 at 30).

> The William J. Bauer Pattern Criminal Jury Instructions of the Seventh Circuit; Arthur
Andersen LLP v. United States, 544 U.S. 696, 706 (2005); United States v. Fischer, 64 F.4th 329,
340 (D.C. Cir. 2023) (opinion of Pan, J.); United States v. Gordon, 710 F.3d 1124, 1151 (10th Cir.
2013); United States v. Friske, 640 F.3d 1288, 1291 (11th Cir. 2011); United States v. Watters,
717 F.3d 733, 735 (9th Cir. 2013); United States v. North, 910 F.2d 843, 883 (D.C. Cir. 1990),
withdrawn and superseded in part by United States v. North, 920 F.2d 940 (D.C. Cir. 1990); United
States v. Sandlin, 575 F. Supp. 3d 16, 32 (D.D.C. 2021); United States v. Caldwell, 581 F. Supp.
3d 1, 19-20 (D.D.C. 2021); United States v. Mostofsky, 579 F. Supp. 3d 9, 26 (D.D.C. 2021);
United States v. Montgomery, 578 F. Supp. 3d 54, 82 (D.D.C. 2021); United States v. Lonich, 23
F.4th 881, 902-03 (9th Cir. 2022). For other January 6 trials that have used similar instructions,
see, e.g., United States v. Williams, No. 21-cr-377 (BAH) (ECF No. 112 at 7), and United States
v. Reffitt, No. 21-cr-32 (DLF) (ECF No. 119 at 25-29); United States v. Kelly, No. 21-cr-708 (RCL)
(ECF No. 101 at 10).
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oneself or for another person.®

Conclusion
For the foregoing reasons, Defendant Alam’s proposed additions to the jury instructions
should be denied and the government’s proposed additions should be granted.
Respectfully submitted,

MATTHEW M. GRAVES
United States Attorney
D.C. Bar No. 481052

By: /s/ Rebekah Lederer
REBEKAH LEDERER
Pennsylvania Bar No. 320922
Assistant U.S. Attorney
601 D Sreet. N.-W
Washington, DC 20530
(202) 252-7012
rebekah.lederer@usdoj.gov

/s/ Joseph S. Smith, Jr.
JOSEPH S. SMITH. JR.
CA Bar No. 200108
Assistant U.S. Attorney
601 D Street, N.W.
Washington, D.C. 20530
(619) 546-8299
joseph.s.smith@usdoj.gov

® This last line, which incorporates aspects of the lead and concurring opinions in United
States v. Fischer, 64 F.4th 329, 340 (D.C. Cir. 2023) (opinion of Pan, J.); id. at 352 (Walker, J.,
concurring), was provided in United States v. Nordean, et al, 21-cr-175 (TJK) (ECF No. 767 at
31-32), United States v. Kelly, No. 21-cr-708 (RCL) (ECF No. 101 at 10), and United States v.
Thomas, No. 21-cr-552 (DLF) (ECF No. 150 at 24).
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