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9 UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA UNITED STATES OF AMERICA::
v.: Case No. 21-cr-53 (CJN): EDWARD JACOB LANG,:: Defendant.: UNITED STATES' RESPONSE IN
OPPOSITION TO DEFENDANT LANG'S BRIEF REGARDING SELF-DEFENSE DEFENSE OF ANOTHER
PERSON AND RELATED AFFIRMATIVE DEFENSES The United States of America, by and through its attorney,
the United States Attorney for the District of Columbia, respectfully submits that this Court should deny the relief
requested in defendant Lang's brief, ECF 80, regarding self-defense and other affirmative defenses. 1 Lang has
filed a brief instead, apparently, of a court-ordered proffer. His failure to comply with an order from this Court for a
proffer supporting any claim of self-defense is reason enough to deny the relief Lang requests and provides
grounds to preclude evidence of his affirmative defenses altogether. The relief that Lang requests is also
premature. As explained below, a jury instruction for any affirmative defense like those referenced in his filing
must be supported by a factual record addressing every element of each affirmative defense. Since Lang fails to
provide this support, his application is without merit. 1Although styled as a brief, Lang's filing explains that it is
meant to support an "application for the jury to be instructed on the affirmative defenses of self-defense, defense
of others, necessity, justification, and duress at trial." ECF 80 at 1. "A party applying to the court for an order must
do so by motion." Fed.R.Crim.P. 47(a). Accordingly, the United States construes the filing as a motion. 9
Procedural History On January 15, 2021, United States Magistrate Judge G. Michael Harvey issued a sealed
warrant for Lang's arrest for crimes he committed during the January 6, 2021, attack on the United States
Capitol. ECF Nos. 1, 27. Lang was arrested in Newburgh, New York, the next day. ECF No. 27. On January 19,
2021, Lang made his initial appearance in the Southern District of New York, where United States Magistrate
Judge Andrew E. Krause committed Lang to the custody of this Court and ordered that he be transported to the
District of Columbia. Id. at 7. Lang made his first appearance in this jurisdiction on February 9, 2021. February 9,
2021 Minute Order. At that hearing, with no objection from Lang, United States Magistrate Judge Zia Faruqui
ordered Lang to remain detained pending trial. Id. On August 23, 2021, Lang moved for release into the High
Intensity Supervision Program with GPS monitoring. ECF No. 29. The first exhibit attached to that motion was a
declaration from an individual named Phillip Anderson who claimed that Lang had pulled him from a pile of other
fallen rioters. ECF 29-1 at 2-5 2. After receiving a response in opposition from the United States, ECF 39, this
Court denied Lang's motion at a September 20, 2021, hearing, September 20, 2021 Minute Order, finding,
among other things, "the particular circumstances" of Lang's crimes to be "even more troubling" than the statutes
under which the crimes were charged: Lang "was at times at the very front of a large mob seeking to enter the
Capitol. Mr. Lang appears to have been one of the leaders. . . and instigators of the violence." Transcript of
Arraignment/Status Conf./Motion Hearing, United States v. Lang, 21-cr-53-CJN (D.D.C. Sept. 20, 2021) ("Tr.") at
71. The D.C. Circuit affirmed this Court's order denying Lang's motion for pretrial release. . See United States v.
Lang, No. 21-3066, 2022 WL 127437 (D.C. Cir. Jan. 12, 2022) (per curiam). 2 Page numbers are those
generated by CM/ECF. 2 9 Lang is now charged in a superseding indictment, ECF 36, for violating 18 U.S.C. §
111(a) and (b); 18 U.S.C. § 111(a); 18 U.S.C. § 231(a)(3); 18 U.S.C. § 1752(a)(2) and (b)(1)(A); 18 U.S.C. §
1752(a)(4) and (b)(1)(A); 40 U.S.C. § 5104(e)(2)(D); and 40 U.S.C. § 5104(e)(2)(F). 3 On February 23, 2022, this
Court held a status conference. In anticipation that Lang would raise a claim of self-defense, the prosecutor
advised: The United States believes it would be appropriate, at a minimum, for the defense to present a proffer to
the Court so that there can be some assurance that each element of such a defense can be proven so that it's
not raised in an incomplete fashion during trial. . . I don't think [defense counsel] is opposed to that procedure.
Transcript of Video Status Conference, February 23, 2022 (Tr.) at 9. Defense counsel voiced no objection to filing
a proffer in support of a self-defense claim. Tr. at 10 ("I actually would want to address this issue head on, and I
would defer to the Court as far as how we could schedule that. . ."). After counsel for the parties conferred, they
jointly submitted a proposed scheduling order that, among other deadlines, required the defense to file a proffer
supporting a claim of self-defense by June 24, 2022. ECF 58, 58-1 at 1. This Court issued the scheduling order
which the parties had proposed, setting a trial date of January 9, 2023 and requiring the self-defense proffer from
Lang by June 24, 2022. ECF 60. The defense did not meet the June 24, 2022 deadline. Following several
extensions, Lang moved for jury instructions addressing self-defense and other affirmative defenses. Factual
Background The January 6, 2021 Attack on the Capitol 3This Court dismissed a count charging a violation of 18
U.S.C. § 1512(c)(2). June 7, 2022 Minute Order. The United States is pursuing an appeal of the Court's dismissal
of that count, ECF 65. That appeal is fully briefed, and the Court of Appeals has scheduled oral arguments for
December 12, 2022. 3 9 On January 6, 2021, a riotous and violent mob overran barriers and assaulted police
officers in an effort to breach the U.S. Capitol and prevent the certification of the 2020 presidential election. For
an overview of the January 6, 2021 attack on the Capitol, the government refers to its previously filed general
summary, see ECF 1:2-5; ECF 31:3-7; see also Trump v. Thompson, 20 F. 4th 10, 17-18 (D.C. Cir. 2021). Lang
was a part of the mob that breached barriers and attacked officers. Defendant Lang's Role in the January 6,
2021 Attack on the Capitol Lang's conduct after he attended the Save America rally near the Ellipse and arrived
at the Capitol has been presented to this Court in several earlier pleadings which the United States also
references for a moment-by-moment account of Lang's assaults and the specific details of his participation in the
attack on the Capitol. See ECF 31 at 7-22; 75 at 3-20. For this response, Lang's arrival at the Capitol's West
Front remains relevant. His cellular phone recordings demonstrate his early understanding that he had joined a
crowd seeking to break through police lines and "take the Capitol building." Lang passed through the crowd
gathered at the West Front, recorded himself as he climbed scaffolding, and arrived in the area of the inaugural
stage on the Capitol's Lower West Terrace. From there, he observed and recorded police officers as they
struggled to disperse the crowd, prevent further access to the Capitol and its grounds, and withstand assaults as
the crowd continued to grow. The first wave of rioters reached the West Plaza by approximately 1:00 p.m. and
members of that crowd almost immediately began attempts to remove bicycle racks that officers were using as
barriers. For the next hour and a half, United States Capitol Police (USCP) and reinforcements from the
Metropolitan Police Department (MPD) who arrived between 1:15 and 1:30 p.m. endured the rioters' attempts to
dismantle the officers' defensive line with individual and group pushes against barriers, efforts to wrench riot
shields from officers' hands, and other physical assaults. 4 9 These assaults included hand-to-hand



confrontations, the use of bear spray and other unknown chemical irritants, and deployment of various makeshift
projectiles that included poles, planks, metal objects, and materials and debris from ongoing construction to
prepare for the inauguration. Officers responded with nonlethal force that included pepper spray, pepper balls,
concussion grenades, smoke bombs, rubber bullets, and at times even their own fists. Police responses,
however, were not limited to force. For example, at approximately 2:03 p.m., MPD officers responding to the
USCP's calls for assistance began broadcasting a dispersal order to the crowd. It began with two blaring tones,
and then a 30-second announcement, which was played on a continuous loop: This area is now a restricted
access area pursuant to D.C. Official Code 22-1307(b). All people must leave the area immediately. This order
may subject you to arrest and may subject you to the use of a riot control agent or impact weapon. Despite the
warning and the deployment of riot control agents and impact weapons, few members of the crowd left. On the
contrary, the mob in the restricted area continued to grow as crowds streamed towards the West Front, which
looked like a battle scene, complete with an active melee and visible projectiles. When officers did use force,
they did so after warnings and with restraint. For example, body-worn camera recordings show one officer
repeatedly attempting to de- escalate conflict with rioters, warning them to back up, directing them not to touch
barriers or throw projectiles at police, invoking mutual support for the Constitution, and stating, all before
deploying chemical spray, that he did not want to hurt or "shoot" (i.e., spray) the rioters. On a different occasion,
when officers decided circumstances called for the use of rubber bullets, body-worn camera also recorded the
officers' intention to refrain from this measure if any of the rioters had children in the area. When circumstances
permitted, officers assisted rioters who experienced health issues or injuries. Dispersal orders, efforts to de-
escalate, and the use of non-lethal force failed to deter the crowd. After judging the size and continued violence
of the crowd, an MPD sergeant dispatched an officer to identify a location officers could use, if necessary, as a
safe and defensible retreat. 5 9 That officer identified an area inside of the Capitol accessed through the Lower
West Terrace's inaugural archway on the interior side of a double set of doors. 4 Officers at the West Plaza had
endured continuous assault from thousands of rioters in front of them as well as members of the mob who had
climbed up onto scaffolding above and to the side of them, many of whom were hurling projectiles. By 2:28 pm,
with their situation untenable and openings in the perimeter having already led to breaches of the building,
several large gaps appeared in the police defensive line at the West Front and a general retreat was called. With
their defensive lines extinguished, several police officers were surrounded by the crowd. The rioters had seized
control of the West Plaza and the inauguration stage. The attacks against officers continued as they moved to a
safer position on the Lower West Terrace behind the double doors inside of the inaugural archway. From his
vantage on the Lower West Terrace, Lang witnessed, recorded, and cheered the assaults against officers
occurring below him on the West Plaza. He shouted with enthusiasm and encouragement as rioters
overwhelmed the police line. He directly observed and recorded officers filing into the archway. Once inside the
Capitol, officers who needed assistance went to an area for treatment of their injuries or a chance to recover
from bear spray and similar chemical irritants. Others assumed a defensive position behind the double doors
separating the archway entrance from the Capitol's interior. The officers braced for the arrival of the mob. 4The
archway is the location typically used on inauguration day for the President's entrance onto the inaugural stage.
The rounded arch is a feature constructed for the inauguration and fixed to a normal set of doors. To access the
archway on January 6,


































