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6 UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA UNITED STATES OF AMERICA::
CASE NO. 21-cr-287 (TNM) v.:: KEVIN SEEFRIED, and: HUNTER SEEFRIED,:: Defendants.: GOVERNMENT'S
OPPOSITION TO DEFENDANTS' MOTIONS TO DISMISS COUNT ONE OF THE INDICTMENT AND
DEFENDANT KEVIN SEEFRIED'S MOTION TO DISMISS COUNTS TWO AND THREE OF THE INDICTMENT
The United States of America, by and through its attorney, United States Attorney for the District of Columbia,
hereby respectfully submits this opposition to defendants' motions to dismiss. Defendants, Kevin Seefried and
Hunter Seefried, move this Court to dismiss Count One of the Indictment, charging the Seefrieds with obstruction
of an official proceeding and aiding and abetting in violation of 18 U.S.C. §§ 1512(c)(2) and 2. As it relates to
Count One, the Seefrieds contend, first, that Section 1512(c)(2) is unconstitutionally vague. They also assert that
the conduct alleged in Count One – i.e., their corrupt obstruction, influencing, and impeding of Congress's
certification of the Electoral College vote on January 6, 2021 (ECF. No. 20, at 1-2) – falls outside the scope of
Section 1512(c)(2). Additionally, defendant Kevin Seefried moves to dismiss Counts Two and Three of the
Indictment, which charge violations of 18 U.S.C. § 1752. Defendants' contentions lack merit. Several courts in
this district have rejected many, if not all, of the challenges that defendants rehash in their motions. See, e.g.,
United States v. Sandlin, 21-cr-88 (DLF), 2021 WL 5865006 (D.D.C. Dec. 10, 2021); United States v. Caldwell,
21-cr-28 (APM), 2021 WL 6062718 (D.D.C. Dec. 20, 2021); United States v. Mostofsky, 21-cr-138 (JEB), 2021
WL 6049891 (D.D.C. Dec. 21, 2021); United States v. Montgomery, 21-cr-46 (RDM), 2021 6 WL 6134591
(D.D.C. Dec. 28, 2021); United States v. Nordean, 21-cr-175 (TJK), 2021 WL 6134595 (D.D.C. Dec. 28, 2021);
United States v. McHugh, 21-cr-453 (JDB), ECF No. 51 (D.D.C. Feb. 1, 2022); United States v. Griffin, No. 21-cr-
92 (TNM), 2021 WL 2778557 (D.D.C. July 2, 2021). This Court should adopt the well-reasoned view of the
overwhelming majority of district judges to have considered the issues and deny their motions to dismiss.
FACTUAL BACKGROUND At 1:00 p.m., on January 6, 2021, a Joint Session of the United States Congress
convened in the United States Capitol building. The Joint Session assembled to debate and certify the vote of
the Electoral College of the 2020 Presidential Election. With the Joint Session underway and with Vice President
Mike Pence presiding, a large crowd gathered outside the U.S. Capitol. At approximately 2:00 p.m., certain
individuals in the crowd forced their way through, up, and over erected barricades. The crowd, having breached
police officer lines, advanced to the exterior façade of the building. Members of the U.S. Capitol Police attempted
to maintain order and keep the crowd from entering the Capitol; however, shortly after 2:00 p.m., individuals in
the crowd forced entry into the U.S. Capitol. At approximately 2:20 p.m., members of the United States House of
Representatives and United States Senate, including the President of the Senate, Vice President Mike Pence,
were instructed to – and did – evacuate the chambers. Defendants' roles in the January 6, 2021, attack on the
Capitol are described in the statement of facts supporting the criminal complaint (ECF No. 1). In summary, Kevin
and Hunter Seefried, father and son, traveled from their home in Delaware to participate in the events of January
6. After attending the rally where former President Trump spoke, defendants walked to the Capitol. Standing
outside of the Capitol, Hunter Seefried, along with other rioters, damaged a window affixed to the building to
enter the Capitol. He then used his hand to remove a remaining piece of glass before jumping through the
window pane. Kevin Seefried followed behind, entering 2 6 the Capitol as well. Shortly thereafter, Kevin Seefried
was photographed holding a Confederate Battle flag inside the Capitol Building. While in the building, the
defendants were part of a larger group of who verbally protested and paraded through the Capitol, including in
the Ohio Clock Corridor, where they were part of a larger group of individuals who verbally confronted several
Capitol police officers for approximately 15 minutes. PROCEDURAL HISTORY On April 7, 2021, the Grand Jury
returned an eight-count Indictment charging Kevin Seefried and Hunter Seefried with multiple offenses arising
from their conduct on January 6, 2021. Both defendants are charged with obstruction of an official proceeding
and aiding and abetting in violation of 18 U.S.C. §§ 1512(c)(2) and 2 (Count One); entering and remaining in a
restricted building or grounds, in violation of 18 U.S.C. § 1752(a)(1) (Count Two); disorderly and disruptive
conduct in a restricted building or grounds, in violation of 18 U.S.C. § 1752(a)(2) (Count Three); disorderly
conduct in a Capitol Building, in violation of 40 U.S.C. § 5104(e)(2)(D) (Count Four); and parading,
demonstrating, or picketing in a Capitol Building, in violation of 40 U.S.C. § 5104(e)(2)(G) (Count Five). Hunter
Seefried is also charged with entering and remaining on restricted building or grounds, in violation of 18 U.S.C. §
1752(a)(4) (Count Six); destruction of government property, in violation of 18 U.S.C. § 1361 (Count Seven); and
act of physical violence on the Capitol Grounds or Buildings, in violation of 40 U.S.C. § 5104(e)(2)(F) (Count
Eight). On October 12, 2021, defendants filed motions to dismiss certain counts of the Indictment. (ECF No. 36
and 37). This Court denied those motions without prejudice on March 14, 2022. The Court explained that if
defendants desired to refile their motions to dismiss, they should engage with recent relevant decisions in the
District, including United States v. Sandlin, No. 21-CR-88 (DLF), 2021 WL 5865006 (D.D.C. Dec. 10, 2021);
United States v. Montgomery, No. 21-CR-46 3 6 (RDM), 2021 WL 6134591 (D.D.C. Dec. 28, 2021); and United
States v. Miller, 21-CR-00119 (CJN) (D.D.C. Mar. 7, 2022). On April 27, 2022, the Grand Jury returned an eight-
count Superseding Indictment charging Kevin Seefried and Hunter Seefried with the offenses charged in the
initial Indictment arising from their conduct on January 6, 2021. (ECF No. 67). The government superseded the
Indictment to remove references to then Vice President-elect Kamala Harris in the counts charging the
defendants with violations of 18 U.S.C. § 1752. LEGAL STANDARD A defendant may move to dismiss an
indictment or count thereof for failure to state a claim prior to trial. See Fed. R. Crim. P. 12(b)(3)(B)(v). "[A]n
indictment must be viewed as a whole, and the allegations must be accepted as true in determining if an offense
has been properly alleged." United States v. Bowdoin, 770 F. Supp. 2d 142, 146 (D.D.C. 2011). The question is
whether the allegations, if proven, would be sufficient to permit a jury to find that the crimes charged were
committed. Id. "An indictment must contain every element of the offense charged, if any part or element is
missing, the indictment is defective and must be dismissed." See United States v. Hillie, 227 F. Supp. 3d 57, 70
(D.D.C. 2017). ARGUMENT I. The Defendants' Motions to Dismiss Count One, Alleging a Violation of 18 U.S.C.
§ 1512(c)(2), Lack Merit. Count One of the Indictment charges defendants with corruptly obstructing, influencing,
or impeding an "official proceeding," – i.e., Congress's certification of the Electoral College vote on January 6,
2021 – in violation of 18 U.S.C. § 1512(c)(2). In 2002, Congress enacted Section 1512(c)'s prohibition on "



[t]ampering with a record or otherwise impeding an official proceeding" 4 6 as part of the Sarbanes-Oxley Act,
Pub. L. No. 107-204, 116 Stat. 745, 807. Section 1512(c)'s prohibition applies to [w]hoever corruptly-- (1) alters,
destroys, mutilates, or conceals a record, document, or other object, or attempts to do so, with the intent to
impair the object's integrity or availability for use in an official proceeding; or (2) otherwise obstructs, influences,
or impedes any official proceeding, or attempts to do so. 18 U.S.C. § 1512(c) (emphasis added). Section 1515(a)
(1), in turn, defines the phrase "official proceeding" to include "a proceeding before the Congress." 18 U.S.C. §
1515(a)(1)(B). By the statute's plain terms, then, a person violates Section 1512(c)(2) when, acting with the
requisite mens rea, he engages in conduct that obstructs a specific congressional proceeding, including, as here,
Congress's certification of the Electoral College vote. Defendants' statutory and constitutional arguments lack
merit. At least ten district judges of this Court have considered, in other cases arising out of the events at the
Capitol on January 6, 2021, one or more of the arguments raised by the Seefrieds. See supra pp. 3-4 (citing
cases). Every district judge to have reached the issue has concluded that Congress's certification of the Electoral
College is an "official proceeding" within the meaning of 18 U.S.C. 1512(c)(2) and that Section 1512(c)(2) is not
unconstitutionally vague. In addition, every reported court of appeals decision to have considered the scope of
Section 1512(c)(2), and all but one of the district judges of this Court to have considered the issue in cases
involving January 6, 2021, have concluded that Section 1512(c)(2) prohibits obstruction regardless of its
connection to documentary or tangible evidence. And, in any event, even if a nexus to documentary or tangible
evidence were required, the allegations in the Indictment, which track the statutory language, more than
adequately informed the Seefrieds about the charge against them; nothing more was or is required. See, e.g., 5
6 United States v. Williamson, 903 F.3d 124, 130-131 (D.C. Cir. 2018). The defendants' claims that Section
1512(c)(2) is unconstitutionally vague are also meritless. This Court should adopt the well-reasoned view of the
overwhelming majority of district judges to have considered the issues raised by the Seefrieds and deny their
motions to dismiss.1 A. Section 1512(c)(2) Applies to the Conduct Alleged in the Indictment. The defendants
appear to advance two distinct statutory arguments for the notion that Section 1512(c)(2) does not reach the
conduct alleged in the indictment: (1) that Section 1512(c)(2) is limited to obstruction tied to documentary or
tangible evidence; and (2) that Congress's certification of the Electoral College vote is not an "official proceeding"
for purposes of 18 U.S.C. § 1512(c)(2). Neither claim has merit, as other judges on this Court have concluded
with near- perfect uniformity. The former would fail even on its own terms. 1. Section 1512(c)(2)'s Prohibition on
Obstructive Conduct Does Not Require a Nexus to Documentary or Tangible Evidence. Citing Miller, 2022 WL
823070, the defendants contend that Section 1512(c)(2) is limited to obstruction tied to documentary or tangible
evidence. (See, e.g., ECF Nos. 59, at 20; 61, at 10). 2 They are incorrect, as at least 9 judges of this Court have
concluded in rejecting analogous claims by other defendants charged in connection with the events of January 6,
2021. See Sandlin, 2021 1 Although defendants' motions present vagueness as their lead claim (ECF Nos. 59, at
3; 61, at 7), it is well-settled that, when both statutory and constitutional questions are presented, courts should
consider the statutory questions first. See, e.g., United States v. Wells Fargo Bank, 485 U.S. 351, 354 (1988) ("
[O]ur established practice is to resolve statutory questions at the outset where to do so might obviate the need to
consider a constitutional issue."). The government accordingly addresses the defendants' statutory claims first. 2
Defendants appear to rely on Miller primarily as support of their contention that Section 1512(c)(2) is
unconstitutionally vague. Miller,
























































































