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9 UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA UNITED STATES OF AMERICA::
v.:: Case No: 21-CR-161 RBW: DUSTIN THOMPSON,:: Defendant.: UNITED STATES' RESPONSE TO
DEFENDANT DUSTIN THOMPSON'S BRIEF IN SUPPORT OF TESTIMONY OF DONALD J. TRUMP, ET AL.
Defendant Dustin Thompson contends that he can call several witnesses, including the former President, to
support two affirmative defenses or to cast doubt on the government's proof of his intent. But Thompson cannot
avail himself of the entrapment-by-estoppel or public- authority defenses he invokes. And to the extent the
witnesses' statements on January 6, 2021, are marginally relevant to proof of his intent, Rule 403 of the Federal
Rules of Evidence precludes Thompson from attempting to elicit those statements through live testimony—which
is subject to the vagaries of the witnesses' memories—because video that perfectly captures the statements (and
their tone, delivery, and context) is publicly available. This is not the first time courts in this district have heard the
defense that high-ranking government officials authorized criminal misconduct. Thirty years ago, the D.C. Circuit
considered an asserted defense not unlike that made by Thompson. In the wake of the Iran- Contra scandal,
Oliver North faced criminal prosecution for conduct that North said he had been directed to engage in by the
National Security Advisor to President Reagan, allegedly with the President's acquiescence or approval. North
was a high-ranking government official indisputably working on behalf of the Administration; his superior, the
National Security Advisor, had not only condoned but engaged in similar misconduct; and his superior reported 9
directly to the President. North subpoenaed the then-former President to be a witness at his trial. North also
requested that the trial court use this jury instruction at his trial: "If you find that. . . North acted in good faith on a
superior's apparent authorization of his action, and that his reliance was reasonable based on the facts as he
perceived them, that is a complete defense. . . ." United States v. North, 910 F.2d 843, 879 (D.C. Cir. 1990) (per
curiam), opinion withdrawn and superseded in part on reh'g, 920 F.2d 940 (D.C. Cir. 1990). The D.C. Circuit flatly
rejected North's claim that he could raise a good-faith defense based on the apparent or implied authorization by
his superiors in the Executive Branch: North's suggested instruction, quoted above, goes so far as to conjure up
the notion of a "Nuremberg" defense, a notion from which our criminal justice system, one based on individual
accountability and responsibility, has historically recoiled. In the absence of clear and comprehensible Circuit
authority that we must do so, we refuse to hold that following orders, without more, can transform an illegal act
into a legal one. Id. at 881. The Court similarly concluded that whether North "was following President Reagan's
orders" was "immaterial" to whether North intended to "corruptly" obstruct Congress under 18 U.S.C. § 1505. Id.
at 884. In so doing, the Court rejected North's "stunning" idea that he could "escape the criminal consequences
of his otherwise unlawful acts merely by asserting that his reason for committing the acts was that he was
'following orders.'" Id. at 883-84. Thompson's claim of public authorization is weaker than North's unsuccessful
claim in virtually every respect. He has no personal connection to any of the witnesses he seeks to subpoena.
He is not—nor ever has been—a government official, let alone a government official engaged in high-level
national security work. Instead, he is a member of the public who claims that he went to a rally and heard (1)
former President Trump say in a speech that "we're going to walk down—and I'll be there with you," and "if you
don't fight like hell, you're not going to have a country anymore," and (2) heard Rudolph Giuliani, a private citizen,
"encourage them to 2 9 engage in 'trial by combat.'" Dkt. 53 at 3. Based on that, Thompson contends that he is
entitled to testimony from former President Trump, Mr. Giuliani, and other witnesses so that he can argue that his
ensuing criminal conduct, including entering restricted Capitol grounds, stealing from and ransacking the Senate
Parliamentarian's office, and obstructing Congress's certification of the Electoral College vote, was authorized
and immune from prosecution. This Court should reject Thompson's attempt to deflect responsibility. The two
narrow affirmative defenses Thompson invokes—entrapment by estoppel and public authority—have no
application here, and he should be precluded from raising them at trial. With respect to entrapment by estoppel,
Thompson cannot show that former President Trump or Mr. Giuliani advised him that the criminal statutes he is
alleged to have violated did not apply to his conduct. As to public authority, Thompson cannot show that former
President Trump or Mr. Giuliani had the authority to empower Thompson to engage in criminal conduct on
January 6, 2021. And with respect to neither defense can Thompson show that it was objectively reasonable for
him to rely on the statements of former President Trump or Mr. Giuliani as invitations to commit consequence-
free criminal acts. Thompson also claims that these witnesses' testimony would undermine the government's
proof as to his intent. But most of what Thompson appears to want to elicit through these witnesses would have
no bearing at all on his state of mind. He apparently seeks testimony from these witnesses about what he alleges
was a behind-the-scenes, "concerted effort to deceive the public." Dkt. 53 at 3. The issues Thompson raises are,
while weighty, ultimately irrelevant at his criminal trial. All that matters in this trial is Thompson's intent. And all
that could possibly bear on Thompson's intent would be statements that Thompson heard or actions that
Thompson knew of—with foundation having been laid that he heard or knew of them. Given that, Thompson's
request to have former President Trump and others testify makes little sense. 3 9 Based on what he has thus far
alleged, these witnesses' testimony would be limited to reciting (or attempting to recall) statements from January
6 that were public and recorded on video. Because there is video evidence of any relevant statements, Federal
Rule of Evidence 403 precludes Thompson from calling witnesses to testify about those statements. The video
evidence stands by itself: the witnesses are very unlikely to recall their January 6 statements with the accuracy of
the video evidence, or to recreate the demeanor, tone, and gestures they used while delivering those statements,
and it is unnecessary for them to try. Thus, this Court should preclude Thompson from calling these witnesses to
testify with respect to his intent, unless Thompson identifies a way in which their testimony, as opposed to their
prior statements, would be relevant and admissible under Rule 403. I. FACTUAL AND PROCEDURAL
BACKGROUND On January 4, 2021, Thompson texted his co-defendant Robert Lyon: "Leaving for dc in the
morning this is your notice soldier." The next day, the pair drove from Ohio to the Washington, D.C. suburbs. On
the morning of January 6, 2021, they traveled to the U.S. Capitol Building in the early afternoon and entered the
Capitol grounds. Thompson was wearing a bulletproof vest. After crowds breached the law enforcement lines
that day, Thompson entered the Capitol building and walked into the Senate Parliamentarian's office. While he
was inside, other rioters were looting it. Thompson took a celebratory video and left with two stolen bottles of
liquor. Thompson re-entered the office, this time with his co-defendant Robert Lyon, five minutes later. This time,



Thompson stole a coat rack. Lyon went to the Lower West Terrace of the Capitol building, but Thompson made
his way to the North Doors. He texted Lyon that he was "[g]oing inside." When Lyon responded that a "girl died
already," presumably referring to Ashli Babbitt, Thompson replied: "Was it 4 9 Pelosi." Later that afternoon, he
texted Lyon that he was "taking our country back." At approximately 6 p.m. on January 6, 2021, two U.S. Capitol
Police Special Agents approached Thompson and Lyon while the two of them were sitting on the sidewalk at the
northwest corner of South Capitol Street and C Street, SW. Thompson still had the stolen coat rack. The Special
Agents told them to leave. Thompson picked up the coat rack to go, at which point the Special Agents instructed
Thompson to drop the coat rack. Thompson did so, but then ran away on foot. The Special Agents were unable
to locate Thompson that day, but later identified him. Based on this conduct, Thompson and Lyon are charged
with Obstruction of an Official Proceeding under 18 U.S.C. § 1512(c)(2) and (2) (Count One); Theft of
Government Property under 18 U.S.C. § 641 (Count Two); Entering and Remaining in a Restricted Building or
Grounds under 18 U.S.C. § 1752(a)(1) (Count Three); Disorderly and Disruptive Conduct in a Restricted Building
or Grounds under 18 U.S.C. § 1752(a)(2) (Count Four); Disorderly Conduct in a Capitol Building under 40 U.S.C.
§ 5104(e)(2)(D) (Count Five); and Parading, Demonstrating, or Picketing in a Capitol Building under 40 U.S.C. §
5104(e)(2)(G) (Count Six). In early January 2022, Thompson filed a motion seeking to have the U.S. Marshals
Service serve subpoenas on former President Trump and others in the former President's "inner circle," including
Mr. Giuliani, Stephen Bannon, John Eastman, Stephen Miller, L. Lin Wood, and Sidney Powell. See Dkt. 44 at 2.
This Court denied that motion on January 27, 2022, given that Thompson can instead pay to have witnesses
served. Dkt. 51. It also directed Thompson to explain why these witnesses' testimony would be relevant, such
that subpoenas for their testimony should issue. Id. 5 9 II. ARGUMENT Thompson's filing invokes three ways in
which he asserts these witnesses' testimony would be relevant. The first two rely on affirmative defenses, public
authority or entrapment by estoppel. Dkt. 53 at 3. Thompson's reliance on these two affirmative defenses is
misplaced. As a matter of law, neither defense could apply on these facts, and so he can raise neither at trial.
The entrapment-by-estoppel defense applies only if the defendant was "actively misled. . . about the state of the
law defining the offense," and relied on that misleading advice. United States v. Cox, 906 F.3d 1170, 1191 (10th
Cir. 2018). No such advice was given to Thompson on or before January 6. The public-authority defense,
meanwhile, applies only to a "defendant who knows the conduct he has been authorized to commit is illegal," but
believes he is acting as an agent of a government official who possessed actual authority to order his conduct.
United States v. Alvarado, 808 F.3d 474, 485 (11th Cir. 2015). Here, no executive official had actual authority to
ask Thompson to trash or steal from the Senate Parliamentarian's office or obstruct Congress. Both defenses
also require that the defendant's reliance or belief be reasonable. Even if Thompson believed that former
President Trump authorized him to engage in illegal conduct, or that the statutes he is now charged with had
been interpreted to permit his conduct, neither belief would be reasonable. The Court should therefore preclude
the defenses in advance of trial. "In a variety of procedural contexts, the vast majority of cases have held, as a
matter of law, that the defense was unavailable on the facts of the case." United States v. Conley, 859 F. Supp.
909, 926 (W.D. Pa. 1994). Accordingly, courts have routinely rejected either jury instructions or requests to put
on evidence by defendants whose proffered evidence fails, as a matter of law, to meet the defenses'
requirements. E.g., United States v. Nichols, 21 F.3d 1016, 1018 (10th Cir. 1994) 6 9 (affirming


































