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3 UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA UNITED STATES OF AMERICA,
Plaintiff, v. No. 21-CR-461 (RCL) Hon. Royce C. Lamberth DEVLYN THOMPSON, Defendant. REPLY IN
SUPPORT OF DEFENDANT'S MOTION FOR COMPASSIONATE RELEASE PURSUANT TO 18 U.S.C. §
3582(C)(1)(A). Defendant Devlyn Thompson, through undersigned counsel, replies in support of his Motion for
Compassionate Release Pursuant to 18 U.S.C. § 3582(C)(1)(A). Through its response, the Government
perpetuates the damaging thinking that Mr. Thompson should simply act like a neurotypical adult and should
curate, for himself, an environment within the Bureau of Prisons (BOP) that is beneficial for his mental health. Mr.
Thompson attaches hereto evidence, some of which was inadvertently omitted from his original Motion,1
demonstrating that he has tried to address and care for his autism spectrum disorder (ASD) while in custody, but
that the BOP has refused to provide even the most basic treatment. And while the Government seeks to excuse
the prison's inaction and cast it as a consequence of COVID-19, the Government's generalized and self-
promoting discussions about the pandemic do not and cannot excuse the fact that the BOP has facilitated Mr.
Thompson's steady cognitive decline while in custody. The Government's reasoning – along with its position that
because Mr. Thompson contends that the prison's total failure to provide accommodation or treatment has
exacerbated the decline of his mental health, Mr. Thompson should be precluded from the relief outlined by §
3582(C)(1)(A) – fails as a matter of law. This position also misses the point not only of Mr. Thompson's Motion
but also 1 The Government pointed out in its Opposition that some of Defendant's referenced attachments were
inadvertently not attached to Mr. Thompson's Motion. Counsel apologizes for the clerical mistake and has
attached those documents here. He attaches first Counsel's Email and Attached Letter to Warden (Sept. 16,
2022) as Exhibit A and second a Letter from his mother, Michelle LaVergne, to the Court, attached hereto as
Exhibit B. 1 3 of section 3582. For those reasons stated in his Motion and below, Defendant urges this Court to
reject the Government's opposition and to order Mr. Thompson's immediate compassionate release. I. Argument
Three years into the COVID-19 pandemic and months after the decision to terminate the public health
emergency declaration associated therewith, the Government places the blame for Mr. Thompson's deteriorating
mental health on the necessary steps taken by the BOP and, mostly, on Mr. Thompson's purported lack of
fortitude and commitment to ensuring that the BOP provide him with the services and environment he requires to
remain healthy. This argument is insufficient to overcome the extraordinary and compelling circumstance that
confronts the Court. The waning pandemic and the Government's rote information about the transmissibility of
the coronavirus cannot explain why Mr. Thompson has not once been permitted to see a psychologist and has
not been permitted regular contact with his family. Rather, because of his diagnosed ASD and the conditions of
confinement generally, exacerbated and accelerated by the BOP's refusal to provide even basic treatment, Mr.
Thompson's condition has deteriorated so that his confinement no longer serves the purposes considered by this
Court at sentencing. a. Defendant has exhausted his administrative remedies. The government argues that this
Court should reject Defendant's request for compassionate release for an alleged failure to exhaust his
administrative remedies. Mr. Thompson, however, has exhausted those remedies and acknowledges, that due to
a clerical error, evidence of that exhaustion was not attached to his original Motion. On September 16, 2022,
Defendant, through counsel, wrote to the Warden at FCC Yazoo City seeking compassionate release on the
grounds that, in the face of Mr. Thompson's known ASD diagnosis and "the near constant sensory overload" of
the prison facility, Mr. Thompson "has seen neither a psychologist nor a medical doctor." Email and Attached
Letter to Warden (Sept. 16, 2022) (Ex. A). As Defendant relayed to the Warden, Mr. Thompson "has received no
treatment whatsoever." Id. Defendant also advised the Warden that [c]onfinement in Mississippi constitutes great
hardship for Mr. Thompson. His mother lives in Seattle and has always been his primary source of 2 3 stability.
Because of the vast distance between Seattle and Yazoo City, in addition to the financial costs of travel, she has
been unable to visit him. Instead, they rely on regular telephone contact which is expensive and ultimately
insufficient to provide for his needs. Id. Because Mr. Thompson "requires treatment and care outside of the
prison system and an environment that does not result in a near constant aggravation of his medical and mental
condition[,]" Defendant requested that the Warden, in the first instance, order his release pursuant to 18 U.S.C. §
3582(c)(1)(A), or, in the alternative, pursuant to the CARES Act CARES, 18 U.S.C. § 3624(c)(2). Id. To date, the
Warden has not responded to this request. This Court may consider a motion for compassionate release filed by
the defendant "after the defendant has fully exhausted all administrative rights to appeal a failure of the Bureau
of Prisons to bring a motion on the defendant's behalf or the lapse of 30 days from the receipt of such a request
by the warden of the defendant's facility, whichever is earlier[.]" 18 U.S.C. § 3582(c)(1)(A) (emphasis added). As
a result of the Warden's failure to respond, the 30 days prescribed by statute lapsed on October 16, 2022. See §
3582(c)(1)(A). While Mr. Thompson has met his exhaustion requirements in this matter, those requirements are
neither jurisdictional, United States v. Johnson, 464 F. Supp. 3d 22, 28-29 (D.D.C. 2020) (Jackson, J.), nor
subject to "hyper-technical" application. United States v. Johnson, No. 02-310 (JDB), 2022 U.S. Dist. LEXIS
129168, at *10-11 (D.D.C. July 21, 2022). Rather, like the grant of compassionate release itself, they are subject
to the district court's discretion. See id. In this case, the interests of justice require compassionate release
pursuant to the Court's discretion. b. Untreated ASD is a sufficient extraordinary circumstance to warrant
compassionate release. Central to the government's response is its insistence that the diagnosis of ASD, and the
resultant expressive and social abilities of a small child, does not present a compelling and extraordinary
circumstance because "[D]efendant's ASD diagnosis, and the degree of his impairment, is not a new piece of
information." ECF 50 at 12. Pursuant to this reasoning, the government categorizes Defendant's Motion as
presenting "general issues and complaints that exist across the 3 3 BOP in the time of COVID-19 precautions,
[which] cannot alone provide a basis for a sentence reduction." Id. The Government goes on to argue that the
defendant's mental and medical conditions "are not particularly rare or otherwise unsual[,]" id. at 13, and,
impliedly therefore, that there is no remedy available for the avoidable and consistent decline of his mental state
and social capacity while in BOP custody. This position is incorrect as a matter of law, and yet, the Government
goes on. Consistent with this problematic line of reasoning, the Government erroneously argues that one's
deteriorating mental health condition cannot present an extraordinary and compelling circumstance because,
according to the Government, nearly 25% of the general population "has a diagnosable mental health disorder"
and because BOP "[i]nmates have a higher prevalence of chronic medical and mental health conditions than the
general population." Id. at 12-13 (quoting Federal Bureau of Prisons Clinical Guidance, Care Level Classification
for Medical and Mental Health Conditions or Disabilities, at 1, located at
https://www.bop.gov/resources/pdfs/care_level_classification_guide.pdf (May 2019)). This argument – that an
inmate's particular mental health condition cannot present an extraordinary and compelling circumstance



because many people suffer from various mental health conditions – is riddled with logical fallacies, see infra.
More disturbing, however, is the Government's use of these statistics to excuse it from bearing any responsibility
for an given inmate's deteriorating mental health and from offering even a modicum of treatment within their
prison facilities. The purported prevalence of a problem, if anything, underscores, rather than excuses, the need
for robust preventative and accommodation services. Because no such services have been made available Mr.
Thompson, his condition has devolved so that it necessitates his release. Among the logical fallacies
undermining the government's argument is their apparent assumption that all "diagnosable mental health
disorder[s]" present an equal impact on a person's life or need for treatment and therefore present an equal
"circumstance" in the context of § 3582(c)(1). Mr. Thompson's ASD presents a particular, constant, and
debilitating effect on his life in prison as a result of his childlike social capabilities, his inability to understand
innuendo or sarcasm, and his 4 3 tendency to become easily overwhelmed by sound and other stimuli. See
generally ECF 43; see also ECF 45 at 2; Declaration of Michelle LaVergne, ¶ 2 (Mar. 26, 2023) (Ex. C). This
condition leaves him in a far more vulnerable and situationally "extraordinary circumstance" than someone, for
instance, with Attention-Deficit Hyperactivity Disorder (ADHD), substance use disorder or situational depression,
all of which constitute a "diagnosable mental health disorder." See National Institute of Mental Health, Mental
Health Information: Mental Health Topics (available at https://www.nimh.nih.gov/health/topics) (accessed on Feb.
2, 2023). Even within the diagnostic category of ASD, which is, by definition, a spectrum, Mr. Thompson's
particular social capabilities exacerbate his mental condition so as to require accommodation and treatment or to
become, as has happened in the present case, extraordinary. The Government's argument that mental health
conditions are pervasive and, in the Government's estimation, of equal impact, does little more than underscore
the dire need for treatment and services for those with mental and medical conditions within Government care.
Indeed, between, 2000 and 2019, a total of 4,500 people died by suicide in state and federal prisons, with the
annual number of suicides increasing 83% over that period. Suicide in Local Jails and State and Federal Prisons,
2000–2019 – Statistical Tables, Bureau of Justice Statistics (Oct. 7, 2021) (available at https://bjs.ojp.gov/press-
release/suicide-local-jails-and-state-and-federal-prisons-2000-2019- statistical-tables) (last accessed on
February 27, 2023). And while Mr. Thompson's case is not one about prison reform, the Government's Response
raises serious questions regarding its commitment to and capability of adequately providing for those remanded
to its care. i. Mr. Thompson's ASD and current mental health condition are, by themselves, extraordinary, and the
BOP's failure to provide treatment has made them worse. Central to the government's position that Mr.
Thompson's condition does not warrant compassionate release is its insistence that Defendant's ASD "is not a
new information." ECF 50 at 12. This is true – the Court was aware of Mr. Thompson's diagnosis at the time of
sentencing. The 5 3 Court was not aware of Mr. Thompson's decline since that time or that the Government
would fail to treat or accommodate Mr. Thompson's condition. As stated in Defendant's Motion: At the time of
sentencing, the Court was aware of Mr. Thompson's ASD. It was not, however, aware that the Department of
Justice (DOJ) would send Mr. Thompson to a facility thousands of






















