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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,
CASE NO. 21-CR-161 RBW
Plaintift,
V.
DUSTIN BYRON THOMPSON,

Defendant.

BRIEF IN SUPPORT OF TESTIMONY OF DONALD J. TRUMP, ET AL.

Defendant Dustin Byron Thompson, through undersigned counsel, respectfully submits the
following Brief pursuant to the Court’s Pre-Trial Scheduling Order filed on January 27, 2022.

Respectfully submitted,

/s/ Samuel H. Shamansky
SAMUEL H. SHAMANSKY CO., L.P.A.

Samuel H. Shamansky (OHO0048)
523 South Third Street
Columbus, Ohio 43215

P: (614) 242-3939

F: (614)242-3999
shamanskyco@gmail.com

Counsel for Defendant



Case 1:21-cr-00161-RBW Dogeyfigfakp3 Filed 02/04/22 Page 2 of 5

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA UNITED STATES OF
AMERICA,:: CASE NO. 21-CR-161 RBW Plaintiff,:: v.:: DUSTIN BYRON THOMPSON,:: Defendant.: BRIEF IN
SUPPORT OF TESTIMONY OF DONALD J. TRUMP, ET AL. Defendant Dustin Byron Thompson, through
undersigned counsel, respectfully submits th&/idMEHRBASNBMESMNt to the Court's Pre-Trial Scheduling Order
filed on January 27, 2022. Respectfully submitted, /s/ Samuel H. Shamansky SAMUEL H.

SHAMANSKY CO., L.P. | H. Sham OHPQ48) 523.South Third Street C g;s hio 4:?3;1 P: .

(614) ITALARNE 1l 20 8008 SRR LA LR SR R B HaNEAH: MM ORANBLHAE Setvice

January 7, 2022, Defendant filed a Motion for Appointment of U.S. Marshals Service as Process Server, in which
ashPRRRYEkIroutt [9hanRiger deeqiinonlbd Maesieisiptseoie sHbevRtes dieiaralieMBpchAR. Wiserve

request was predicated upon the anticipated difficulties that private process servers will likely face given the

identity and security measures surrounding these individuals, who include former president Donald J. Trump and
suhiperaivns pivatosaltri wepadtiestly (IV6I0eddrthe T8use renarsl ralysopLethieatezl, upem b ounttampaded

that request. See, Pre-Trial Scheduling Order. (Doc. 51) In addition to denying the Motion, the Court's Scheduling

-Qrderdirec efendant tq provi n explanat to the.admissibility.of the naeg individuals' )
A S A B S S G AL R e S e RIS R e B Rmeasures
Constitution, federal statute, the Federal Rules of Evidence, or some other rule of the Supreme Court of the
sudnitad States thevded etherivia|Evidengs ismelRydet itohhidesgrysiehdenciomdke 4 fadtmergordes$ other
probable than it would be without the evidence, and (2) the fact is of consequence in determining the action. Fed.
Evid. R. 401. Defendant submits that the individuals he seeks to subpoena are if) exclusive possession of
CORRIPHAION T B NSilSs B S IO BV VB Eir iz dHikRony iVife A BB5H) €8 erisiid thHl DR aMDs ddnstilitiendie

right to present a complete defense is safeguarded. As reflected by his recently filed Notice of Public Authority

nidntengds. to ifﬁt mﬂ? r pejieved exercise of authority on behalf of
C@%@@%ﬁ%&g‘bﬁéﬁch t%jugﬁga g?a#e? ov§r§?§ént. #égﬁtgéegséﬂgﬁyﬁfrze versions of the public
authority defen_s&_a upon which l?efendant coulq rely. First, Defendant may rai_se, as an affirmative defense, that he
knowinbly adidirtitied encdmimel agt tlue didl séiined$mndbEureian Schpatudiganbaideithdritydted Dufamdanttto

official 2 to engage in the illegal activity. The validity of this defense depends upon whether the government

official did, in fact, have authority toa empower the defend to perform the agts in question. United. States v.
DI FnaLNG IO 1005 . JoB 50 IS RGO L AS4DU B R AR BRIy URRGIRRAIgs AS set
Burrows, 36 F.3d 875, 881-82 (9th Cir. 1994), United States v. Baptista-Rodriguez, 17 F.3d 1354, 1368 n. 18
folftHh GO ddnitquh Sipteq. Heymauig| 36.F3d 464416& MR6TistGibl et egied 145 8 Ghelf %ates
(1995). Second, Defendant could assert an affirmative defense of "entrapment by estoppel," which applies where
a government official tells an individual that certain conduct is legal and, in reasonable reliance on that
C eapstadutitationf erdsradranditwikat theubadieealiRbea erfme Vind dihird, Defandae aflidnigue todt Hechdngstigme

believed he was performing the otherwise criminal acts in cooperation with the government. Id. Though not an

affirmativg defense, su n argument would underming-the government's burden ef proof relative to criminal
Shliievioemin SR G il R dra ki A G R

a carefully crafted plot to call into question the integrity of the 2020 presidential election and the validity of
migsidefhBidansvicerilorapubral ilkhasieninettisbisiakiaidt: TmewitibhieonsriT0e tnoduet i of

a concerted effort to deceive the public, including Defendant, into believing that American democracy was at

stake if Congress was permitted to certify the election results. In concert with Mr. Trump's agenda, Mr. Giuliani
qumﬁl‘éﬁdﬁfiﬁr‘i@@iﬂé}m& ﬂi\%&ﬁ'ﬂ@ﬁg o tEEi@age iftOthial by combat." Mr. Trump further provoked

Defendant and other rally participants by stating that "we're going to walk down — and I'll be there with you," and

"if you i fi i ' in . re. ticj ditignal r t
testman 18 B T S R e B R R GOm0 of
Trump and his conspirators will establish that they were determined, by any means necessary, to prevent
inCongressinore feifilingtits tosstitstionel mandate tolvertife themlentiorsreswts Jaiorder ¢o1sucerthlisDedbgabint s
the conspirators Defendant now seeks to subpoena engaged in a concerted effort to organize, encourage, and
direct rally participants to storm the Capitol, enter the grounds, fight like hell," and "engage jn trial by combat."
CORR U SIS Bef b TR 9 RABRS 5415 ek B ERIRE S A E oty s eaGY 41led
defendant should have the opportunity to assert a fact-based defense that someone in the government asked
NBieeporané heFaassndamen o sojioltitimatancamioibeasaenarsdonattual or
United States Department of Justice Criminal Resource Manual 2055, Public Authority Defense. With respect to
the Court's reserved ruling as to admissibility, it is hard to imagine a more striking example than the President of
bethie Uailezixstatesadpéatiytihetriictingidndhailidub thedhgagain teeBracish cohtnet ©nibidHatiedteo elictadent.

Accordingly, Defendant respectfully submits that the testimony of the subpoenaed witnesses is necessary to

presenta complete defense aranteed by the Upited States Constitution. Respectfully submitted, /sASamuel

- ShalRGRArE cssetitralty HSEREHSHAN Qb AANGIL: COUIOPRY SaTeRrF: SOmaeks oPeoafant

523 South Third Street Columbus, Ohio 43215 P: (614) 242-3939 F: (614) 242-3999 shamanskyco@gmail.com
cdedungel jorDetandapté ikt AT Fa Rk SERMICEThenmdersidead heselh aertitek iighd gopy @dhgmitted a

foregoing was filed with the Clerk of Court for the United States District Court for the District of Columbia using

the CM/ECF system, which will send natification of the filing to Assistant United States Attorneys William Dreher, .
crrousadwait Biéslid o Bo2o7seaak] owr b8NPE HROILANEERM,. RoaxROZIY FskdegSursmoENt official

Albuquerque, NM 87102, on February 4, 2022. An additional copy has been delivered via electronic mail. /s/

Samuel H. Shamansky SAMUEL H. SHAMANSKY 5
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to engage in the illegal activity. The validity of this defense depends upon whether the government
official did, in fact, have authority to empower the defendant to perform the acts in question.
United States v. Valentine, No. 94-6195, 1995 WL 390322, at *5 (6™ Cir. June 30, 1995)
(unpublished), citing United States v. Burrows, 36 F.3d 875, 881-82 (9th Cir. 1994), United States
v. Baptista-Rodriguez, 17 F.3d 1354, 1368 n. 18 (11™ Cir. 1994), United States v. Holmquist, 36
F.3d 154, 161 & nn.6-7 (15 Cir.), cert. denied, 115 S. Ct. 1797 (1995).

Second, Defendant could assert an affirmative defense of “entrapment by estoppel,” which
applies where a government official tells an individual that certain conduct is legal and, in
reasonable reliance on that representation, they commit what would otherwise be a crime. /d.

Third, Defendant could argue that he honestly believed he was performing the otherwise
criminal acts in cooperation with the government. /d. Though not an affirmative defense, such an
argument would undermine the government’s burden of proof relative to criminal intent.

It is anticipated that, when called as a witness, Donald J. Trump will testify that he and
others orchestrated a carefully crafted plot to call into question the integrity of the 2020 presidential
election and the validity of President Biden’s victory. Moreover, it will be established at trial that
Mr. Trump and his conspirators engaged in a concerted effort to deceive the public, including
Defendant, into believing that American democracy was at stake if Congress was permitted to
certify the election results.

In concert with Mr. Trump’s agenda, Mr. Giuliani incited Defendant and others by
encouraging them to engage in “trial by combat.” Mr. Trump further provoked Defendant and
other rally participants by stating that “we’re going to walk down — and I'll be there with you,”
and “if you don’t fight like hell, you're not going to have a country anymore.” Defendant

anticipates additional relevant testimony to be elicited from the other subpoenaed individuals.
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Defendant submits that the testimony of Mr. Trump and his conspirators will establish that
they were determined, by any means necessary, to prevent Congress from fulfilling its
constitutional mandate to certify the election results. In order to accomplish that goal, the
conspirators Defendant now seeks to subpoena engaged in a concerted effort to organize,
encourage, and direct rally participants to storm the Capitol, enter the grounds, “fight like hell,”
and “engage in trial by combat.”

The United States Department of Justice has expressly recognized that “[i]t cannot be
seriously disputed that a defendant should have the opportunity to assert a fact-based defense that
someone in the government asked him/her to commit the crimes in the indictment for political,
diplomatic, or any other reason he cares to offer.” United States Department of Justice Criminal
Resource Manual 2055, Public Authority Defense. With respect to the Court’s reserved ruling as
to admissibility, it is hard to imagine a more striking example than the President of the United
States directly instructing an individual to engage in the precise conduct for which he is later
indicted. Accordingly, Defendant respectfully submits that the testimony of the subpoenaed
witnesses 1S necessary to present a complete defense as guaranteed by the United States
Constitution.

Respectfully submitted,

/s/ Samuel H. Shamansky
SAMUEL H. SHAMANSKY CO., L.P.A.

Samuel H. Shamansky (OHO0048)
523 South Third Street
Columbus, Ohio 43215

P: (614) 242-3939

F: (614)242-3999
shamanskyco@gmail.com

Counsel for Defendant
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing was filed with the Clerk of
Court for the United States District Court for the District of Columbia using the CM/ECF system,
which will send notification of the filing to Assistant United States Attorneys William Dreher, 700
Stewart Street, Suite 5220, Seattle, WA 98101, and Jennifer M. Rozzoni, 203 3™ Street, Suite 900,
Albuquerque, NM 87102, on February 4, 2022. An additional copy has been delivered via
electronic mail.

/s/ Samuel H. Shamansky
SAMUEL H. SHAMANSKY




