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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA
Case No. 21-¢r-00290 (RBW)
V.
JEFFREY ALEXANDER SMITH,

Defendant.

GOVERNMENT’S SUPPLEMENTAL SENTENCING MEMORANDUM ADDRESSING
SENTENCES THAT INCLUDE INCARCERATION AND PROBATION

The United States of America, by and through its attorney, the United States Attorney for
the District of Columbia, respectfully submits this supplemental sentencing memorandum
addressing the Court’s authority to impose a sentence that includes a term of incarceration and a
term of probation. A sentencing court may impose a “split sentence”— ““a period of incarceration
followed by period of probation,” Foster v. Wainwright, 820 F. Supp. 2d 36,37 n.2 (D.D.C. 2011)
(citation omitted) —for a defendant convicted of a federal petty offense. See 18 U.S.C.
§ 3561(a)(3).

L. A sentence imposed for a petty offense may include both incarceration and
probation.

A. Relevant Background

In 1984, Congress enacted the Sentencing Reform Act, which in substantial part remains
the sentencing regime that exists today. See Pub. L. No. 98-473, §§211-212, 98 Stat 1837 (1984),
codified at 18 U.S.C. § 3551 et seq.; see Mistretta v. United States, 488 U.S. 361, 365-66 (1989)
(noting that the Sentencing Reform Act of 1984 wrought “sweeping changes” to federal criminal
sentencing). That legislation falls in Chapter 227 of Title 18, which covers “Sentences.” Chapter
227, in turn, consists of subchapter A (“General Provisions”), subchapter B (“Probation”),

subchapter C (“Fines”), and subchapter D (“Imprisonment). Two provisions—one from
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subchapter A and one from subchapter B—are relevant to the question of whether a sentencing
court may impose a term of continuous incarceration followed by a term of probation.’

First, in subchapter A, 18 U.S.C. § 3551 sets out “[aJuthorized sentences.” Section 3551(a)
makes clear that a “defendant who has been found guilty of” any federal offense “shall be
sentenced in accordance with the provisions of” Chapter 227 “[e]xcept as otherwise specifically
provided.” 18 U.S.C. § 3551(a). Section 3551(b) provides that a federal defendant shall be
sentenced to (1) a term of probation as authorized by subchapter B; (2) a fine as authorized by
subchapter C; or (3) a term of imprisonment as authorized by subchapter D.” 18 U.S.C. § 3551(b).?
As a general matter, therefore, ““a judge must sentence a federal offender to either a fine, a term of
probation, or a term of imprisonment.” United States v. Kopp, 922 F.3d 337, 340 (7th Cir. 2019).

Second, 18 U.S.C. § 3561, the first provision in subchapter B, addresses a “[s]entence of
probation.” As initially enacted, Section 3561 provided that a federal defendant may be sentenced
to a term of probation “unless . . . (1) the offense is a Class A or Class B felony and the defendant
1s an individual; (2) the offense is an offense for which probation has been expressly precluded: or
(3) the defendant is sentenced at the same time to a term of imprisonment for the same or a different
offense.” Pub. L. No. 98-473, at § 212; see United States v. Anderson, 787 F. Supp. 537, 539 (D.
Md. 1992) (noting that the Sentencing Reform Act did not permit “a period of ‘straight’

imprisonment . . . at the same time as a sentence of probation”).

I A sentence consisting of intervals of incarceration together with a term of probation is also
permissible under 18 U.S.C. § 3563(b)(10). The United States is not requesting such a sentence.
To the contrary, the United States has requested a continuous sentence of 5 months incarceration,
and the Court has expressed that a continuous sentence of 90 days of incarceration with 2 years of
probation would be appropriate.

2 Section 3551(b) further provides that a sentencing judge may impose a fine “in addition to any
other sentence.” 18 U.S.C. § 3551(b).



Case 1:21-cr-00290-RBW Document 42 Filed 03/08/22 Page 3 of 9

Congress, however, subsequently amended Section 3561(a)(3). In 1991, Congress
considered adding the following sentence to the end of Section 3561(a)(3): “However, this
paragraph does not preclude the imposition of a sentence to a term of probation for a petty offense
if the defendant has been sentenced to a term of imprisonment at the same time for another such
offense.” H.R. Rep. 102-405, at 167 (1991). Instead, three years later Congress revised Section
3561(a)(3) by appending the phrase “that is not a petty offense” to the end of the then-existing
language. See H.R. Rep. No. 103-711, at 887 (1994) (Conference Report). In its current form,
therefore, Section 3561(a)(3) provides that a defendant “may be sentenced to a term of probation
unless . . . the defendant is sentenced at the same time to a term of imprisonment for the same or a
different offense that is not a petty offense.” 18 U.S.C. § 3561(a)(3).

B. Analysis

Before Congress passed the Sentencing Reform Act of 1984, sentencing courts could
impose a split sentence on a federal defendant in certain cases. See United States v. Cohen, 617
F.2d 56, 59 (4th Cir. 1980) (noting that a sentencing statute enacted in 1958 had as its “primary
purpose . . . to enable a judge to impose a short sentence, not exceeding sixth months, followed by
probation on a one count indictment”); see also United States v. Entrekin, 675 F.2d 759, 760-61
(5th Cir. 1982) (affirming a split sentence of six months” incarceration followed by three years of
probation). In passing the Sentencing Reform Act, Congress sought generally to abolish the
practice of splitting a sentence between imprisonment and probation because “the same result”
could be accomplished through a “more direct and logically consistent route,” namely the use of
supervised release as set out in 18 U.S.C. §§ 3581 and 3583. S. Rep. No. 225, 1983 WL 25404,

at *89; accord United States Sentencing Guidelines (“U.S.S.G.” or “Guidelines™”) § 5BI.1,
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Background. But Congress’s 1994 amendment to Section 3561(a)(3) reinstated a sentencing
court’s authority to impose a split sentence for a petty offense.

Under 18 U.S.C. § 3561, a defendant “may be sentenced to a term of probation unless . . .
the defendant is sentenced at the same time to a term of imprisonment for the same or a different
offense that is not a petty offense.” 18 U.S.C. § 3561(a)(3). Thus, for any federal offense ot/er
than a petty offense, Section 3561(a)(3) prohibits “imposition of both probation and straight
imprisonment,” consistent with the general rule in Section 3551(b). United States v. Forbes, 172
F.3d 675, 676 (9th Cir. 1999); see United States v. Martin, 363 F.3d 25, 31 (1st Cir. 2004); United
States v. Harris, 611 F. App’x 480, 481 (9th Cir. 2015); Anderson, 787 F. Supp. at 539.

But the statutory text of 18 U.S.C. § 3561(a)(3) goes further by permitting a court to
sentence a defendant to a term of probation “unless” that defendant “is sentenced at the same time
to a term of imprisonment for the same or a different offense that is not a petty offense.” 18 U.S.C.
§ 3561(a)(3). It follows that when a defendant is sentenced for a petty offense, that defendant may
be sentenced to a period of continuous incarceration and a term of probation. See United States v.
Posley, 351 F. App’x 807, 809 (4th Cir. 2009) (per curiam). In Posl/ey, the defendant, convicted
of a petty offense, was sentenced to two years of probation with the first six months in prison. 7d.
at 808. In affirming that sentence, the Fourth Circuit concluded that Section 3561(a)(3)
“[u]lnquestionably” provided statutory authority to sentence the petty-offense defendant to ““a term
of six months of continuous imprisonment plus probation.” Id. at 809; see Cyclopedia of Federal
Procedure, § 50:203, Capacity of court to impose probationary sentence on defendant in
conjunction with other sentence that imposes term of imprisonment (3d ed. 2021) (“[W]here the
defendant is being sentenced for a petty offense, a trial court may properly sentence such individual

to a term of continuous imprisonment for a period of time, as well as a sentence of probation.”)
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(citing Posley); see also Wright and Miller, Federal Practice and Procedure, § 547, at n.13 (4th
ed. 2021) (“A defendant may be sentenced to probation unless he . . . is sentenced at the same time
to imprisonment for an offense #hat is not perty.”) (emphasis added).

Nor does the phrase “that is not a petty offense” in Section 3561(a)(3) modify only
“different offense.” Section 3561(a)(3) does not state “the same offense or a different offense that

1s not a petty offense,” which would imply that the final modifier—i.e., “that is not a petty

?

offense”—applies only to “different offense.” The phrase “that is not a petty offense” is a
postpositive modifier best read to apply to the entire, integrated phrase “the same or a different
offense.” See Antonin Scalia & Bryan A. Garner, Reading Law: The Interpretation of Legal
Texts 148 (2012). Had Congress sought to apply the phrase “not a petty offense” solely to
“different offense,” the “typical way in which syntax would suggest no carryover modification”
would be some language that “cut[s] off the modifying phrase so its backward reach is limited.”
Id. at 148-49. And while the indefinite article “a” might play that role in other contexts (e.g.,
“either a pastry or cake with icing” vs. “either a pastry or a cake with icing”), the indefinite article
in Section 3561(a)(3) merely reflects the fact that the definite article before “same” could not
naturally apply to the undefined “different offense.”

Permitting a combined sentence of continuous incarceration and probation for petty
offenses is sensible because sentencing courts cannot impose supervised release on petty-offense
defendants. See 18 U.S.C. § 3583(b)(3); United States v. Jourdain, 26 F.3d 127, 1994 WL 209914,
at *1 (8th Cir. 1994) (unpublished) (plain error to impose a term of supervised release for a petty
offense). When Congress in 1994 amended the language in Section 3561(a), it again provided

sentencing courts with “latitude,” see S. Rep. 98-225, 1983 WL 25404, at *89, to ensure some

degree of supervision—through probation—following incarceration.
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Section 3551(b)’s general rule that a sentencing court may impose either imprisonment or
probation (but not both) does not preclude a sentencing court from imposing a split sentence under
Section 3561(a)(3) for a petty offense for two related reasons.

First, the more specific permission for split sentences in petty offense cases in Section
3561(a)(3) prevails over the general prohibition on split sentences in Section 3551(b). See Morton
v. Mancari, 417 U.S. 535, 550-51 (1974) (*“Where there is no clear intention otherwise, a specific
statute will not be controlled or nullified by a general one.””). When Congress enacted the general
prohibition on split sentences in Section 3551(b), it had not yet enacted the more specific carveout
for split sentences in petty offense cases in Section 3561(a)(3). See supra, at 3 (recounting
statutory history). That carveout does not “void” the general prohibition on split sentences in
Section 3551(b); rather, Section 3551(b)’s general prohibition’s “application to cases covered by
the specific provision [in Section 3651(a)(3)] is suspended” as to petty offense cases. Scalia &
Garner, supra, at 184. In other words, Section 3551(b)’s prohibition against split sentences
“govern[s] all other cases” apart from a case involving a petty offense. Ibid.

Second, to the extent Section 3551(b)’s general prohibition against split sentences conflicts
with Section 3561(a)(3)’s permission for split sentences in petty offense cases, the latter, later-
enacted provision controls. See Posadas v. Nat’l Bank of N.Y., 296 U.S. 497, 503 (1936) (“Where
provisions in the two acts are in irreconcilable conflict, the later act to the extent of the conflict
constitutes an implied repeal of the earlier one.”); Scalia & Garner, supra, at 327-329. Where a
conflict exists “between a general provision and a specific one, whichever was enacted later might
be thought to prevail.” Id. at 185. “The “specific provision”—here Section 3561(a)(3)—"does

not negate the general one entirely, but only in its application to the situation that the specific
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provision covers.” Ibid. Section 3551(b)’s general prohibition does not operate against the more
specific, later-enacted carveout for split sentences in Section 3561(a)(3).

An interpretation of Sections 3551(b) and 3561(a) that a sentencing court “must choose
between probation and imprisonment when imposing a sentence for a petty offense,” United States
v. Spencer, No. 21-cr-147 (CKK), Doc. 70, at 5 (Jan. 19, 2022), as relied upon by the defendant
here, fails to accord the phrase “that is not a petty offense” in Section 3561(a)(3) any meaning.
When Congress in 1994 amended Section 3561(a)(3) to include that phrase, it specifically
permitted a sentencing court in a petty offense case to deviate from the otherwise applicable
general prohibition on combining continuous incarceration and probation in a single sentence.
Ignoring that amended language would improperly fail to “give effect to every clause and word”
of Section 3561(a)(3). Marx v. Gen. Revenue Corp., 568 U.S. 371, 385 (2013).

Congress’s unenacted language from 1991, see supra, at 3, does not suggest that a split
sentence 1s available only where a defendant is sentenced at the same time for two different petty
offenses or for two offenses, at least one of which is a petty offense. For one thing, the Supreme
Court has regularly rejected arguments based on unenacted legislation given the difficulty of
determining whether a prior bill prompted objections because it went too far or not far enough.
See Mead Corp. v. Tilley, 490 U.S. 714, 723 (1989) (*We do not attach decisive significance to
the unexplained disappearance of one word from an unenacted bill because ‘mute intermediate
legislative maneuvers’ are not reliable indicators of congressional intent.””) (citation omitted).
Moreover, under that view, every offense other than a petty offense could include some period
of incarceration and some period of supervision (whether that supervision is supervised release

or probation). Yet so long as a defendant was convicted of two petty offenses, that defendant
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could be sentenced to incarceration and supervision (in the form of probation). No sensible
penal policy supports that interpretation.

It follows that a sentencing court may impose a combined sentence of incarceration and
probation where, as here, the defendant is convicted of a petty offense. Defendant Smith pleaded
guilty to one count of 40 U.S.C. § 5104(e)(2)(G): Parading, Demonstrating, or Picketing in the
Capitol Building, which is a “petty offense” that carries a maximum penalty that does not exceed
six months in prison and a $5,000 fine. See 18 U.S.C. § 19; see United States v. Soderna, 82 F.3d
1370, 1381 n.2 (7th Cir. 1996) (Kanne, J., concurring) (citations omitted) (noting that a petty
offender may face a sentence of up to five years in probation).

IL Conclusion
For the foregoing reasons, the Court may impose a sentence of both incarceration and probation
in this case.
Respectfully submitted,
MATTHEW M. GRAVES
UNITED STATES ATTORNEY

By:

/s/ George Eliopoulos

George Eliopoulos

D.C. Bar 390601

Assistant United States Attorney

555 Fourth Street, N.W., Fourth Floor
Washington, D.C. 20530

E-mail: george.p.eliopoulos@usdoj.gov
Telephone: (202) 252-6957
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/s/ James I. Pearce

James [. Pearce

Capitol Breach Appellate Coordinator
United States Attorney’s Office

NC Bar No. 44691

555 Fourth Street, N.W.

Washington, DC 20530
James.Pearce(@usdoj.gov

(202) 532-4991




