
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA  : 
      : 

v.  : Case No: 21-CR-28 (APM) 
:  

JOSHUA  JAMES,    :  
  Defendant   : 

MOTION FOR REVOCATION OF DETENTION ORDER PURSUANT TO 18 USC § 3145 (B) 

 COMES NOW the accused, Joshua James, by counsel, and respectfully moves this 

Honorable Court to review the Order of Detention entered on March 11, 2021 by the United 

States Magistrate Court in Alabama, and to release Mr. James on conditions that are satisfactory 

to the Court.  At the outset, it should be noted that none of the charges against Mr. James triggers 

the rebuttable presumption against bond.  See 18 U.S.C. § 3142(e)(3)(C). Unlike ten of the other 

eleven defendants on the indictment, Mr. James is not accused or charged with destruction of 

government property, in violation of 18 U.S.C. § 1361.   This fact is significant because the 1

Government has taken the position in prior pleadings  that a felony destruction of property 2

offense triggers a rebuttable presumption of detention and because the charge of felony 

destruction of property — unlike any of the charges Mr. James faces —  arguably entitles the 

Government to a detention hearing under § 3142(f)(2).

 The eleventh defendant, Roberto Minuta, was similarly not charged with destruction of government 1

property. Mr. Minuta, who faces the same three charges that Mr. James does, was granted release on 
March 8, 2021.

 See, e.g. Government’s Supplemental Memorandum in Support of Pretrial Detention by USA as to 2

Jessica Marie Watkins (docket entry 42).
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To be clear, Mr. James was not among the individuals who vandalized windows, doors 

and other property at the United States Capitol or rifled through legislators desks on January 6, 

2021. Nor was he was among the “stack” of organized individuals who formed a human chain 

outside the Capitol and whom the Government has alleged forced their way into the Capitol.  

Nor did he cause injury to anyone or assault anyone  — facts all conceded under oath by the 3

federal agent who testified at Mr James’ preliminary hearing.  In contrast to the other defendants, 

Mr. James enjoys a presumption in favor of release and should never have been subject to a 

detention hearing.  

BACKGROUND  

 On March 8, 2021, the Government filed a Criminal Complaint under seal charging Mr. 

James with obstructing or impeding an official proceeding, in violation of 18 U.S.C. § 1512 (c)

(2), 2, and with a misdemeanor charge of entering a restricted building or grounds, in violation of 

18 U.S.C. 1752(a)(1) and (2).  A sealed arrest warrant issued the same day. The affidavit in 

support of the criminal complaint generally alleged that Mr. James, while wearing items of 

clothing decorated with the Oath keepers patch, unlawfully entered the United States Capitol on 

January 6, 2021, thereby disrupting a Joint Session of the United States House of Representatives 

and the United States Senate convened in the Capitol building to certify the Electoral College 

vote of the Presidential Election.  The affidavit further alleged that Mr. James was in contact with 

and was in the presence of other Oath Keepers before and after he allegedly unlawfully entered 

the Capitol.  Notably absent from the affidavit was any allegation that Mr. James engaged in acts 

of violence, or threatening behavior, or intimidating behavior.  

 Tr. 9-10, 35, 383
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On the morning of March 9, 2021 — one day after his sealed criminal complaint and 

arrest warrant were filed — Mr. James was arrested shortly after he left his home in Alabama (a 

home he shares with his wife and their three children) and drove to work.  At his Rule 5 hearing 

later that same day, Mr. James waved his right to an identity hearing.  The Government moved 

for detention and a detention hearing and preliminary hearing were scheduled for March 11, 

2021.   

On March 11, 2021, a preliminary hearing and detention hearing were conducted before 

Magistrate Judge Gray M. Borden in the Northern District of Alabama.  The Government argued 

that detention was appropriate under 18 U.S.C. 3142(f)(2(B).  That section provides in relevant 

part: 

(f) Detention hearing. The judicial officer shall hold a hearing to determine whether any 
condition or combination of conditions set forth in subsection (c) of this section will rea-
sonably assure the appearance of the person as required and the safety of any other per-
son and the community— 

(2) upon motion of the attorney for the Government or upon the judicial officer’s 
own motion, in a case that involves— 

(B) a serious risk that the person will obstruct or attempt to obstruct jus-
tice, or threaten, injure, or intimidate, or attempt to threaten, injure, or 
intimidate, a prospective witness or juror. 

 At the conclusion of the hearing, the court ruled that Mr. James did not pose a flight risk

— a fact conceded by the Government at the start of the hearing — but that he did pose a risk to 

the safety of the community due to Mr. James’ history of PTSD, coupled with his access to 

lawfully owned firearms.  Magistrate Borden also referenced the nature of the offense, strength 

of the evidence, and association with the Oath Keepers as factors supporting his conclusion.  (Tr. 
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71-72).   The court did not make a finding that Mr. James posed a serious risk of obstructing or 4

attempting to obstruct justice, nor did it find that Mr. James posed a risk of threatening, injuring 

or intimidating a prospective witness or juror.   

 On March 31, 2021, the Government filed a third superseding indictment in the Criminal 

Case No. 1:21CR28.  The indictment added defendants James and Minuta.  Mr. James and Mr. 

Minuta are each charged with one count of conspiracy in violation of 18 U.S.C. § 371, one count 

of obstruction of an official proceeding and aiding and abetting in violation of 18 U.S.C. § 

1512(c)(2), 2, and entering and remaining in a restricted building or grounds in violation of 18 

U.S.C. § 1752(a)(1).   Mr. Minuta was ordered released on March 8, 2021.   Mr. James has been 

in custody in Alabama since his arrest on March 9, 2021.  He now files this motion for 

revocation of the Magistrate Judge’s detention order, pursuant to 18 U.S.C. § 3145(b).  

II. Legal Standard 

 If a federal defendant is ordered detained by a U.S. Magistrate Judge, the defendant may 

seek review of that release order by filing, with the Court having original jurisdiction over the 

offense, a motion to revoke the order or amend the conditions of release.  See 18 U.S.C. § 

3145(b).  The statute concerning review of a magistrate judge's release order does not address the 

standard of the district court's review and this Circuit has not squarely decided the issue.  See 

United States v. Munchel, Nos. 21-3010, 21-3011, 2021 U.S. App. LEXIS 8810, at *14 (D.C. Cir. 

Mar. 26, 2021).  However, every circuit that has considered the issue has concluded that a district 

court should review a magistrate judge's release or detention order de novo.  See United States v. 

Chrestman, No. 21-mj-218 (ZMF), 2021 U.S. Dist. LEXIS 36117, note 5 (D.D.C. Feb. 26, 2021) 

 Because counsel has quoted  and summarized from the March 11, 2021 hearing in Magistrate Court, 4

counsel has attached the complete transcript of that proceeding. 
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(providing a breakdown of the circuits that have addressed the issue).  Multiple decisions from 

this Court have reached the same conclusion.  See, e.g., United States v. Johnston, No. 17-

MJ-0046 (BAH), 2017 U.S. Dist. LEXIS 159461, at *8 (D.D.C. Sep. 28, 2017); United States v. 

Hudspeth,143 F. Supp. 2d 32, 36 (D. D.C. 2001); United States v. Weissberger, 951 F.2d 392, 395 

(D.C. Cir. 1991).  

III.  Legal Argument

Our criminal justice system embraces a strong presumption against detention.  United 

States v. Ali Muhamed Ali, 793 F. Supp. 2d 386, 387 (D.D.C. 2011).  “In our society, liberty is the 

norm, and detention prior to trial or without trial is the carefully limited exception.”  United 

States v. Gloster, 969 F. Supp. 92, 96-97 (D.D.C. 1997) (quoting United States v. Salerno, 481 

U.S. 739, 755 (1987)). 

A.  DETENTION IS NOT AUTHORIZED UNDER THE BAIL REFORM ACT 
FOR THE CHARGED OFFENSES IN THE INSTANT CASE   

 In United State v. Salerno, 481 U.S. 739 (1987), The Supreme Court recognized that The 

Bail Reform Act limits pretrial detention of persons who are presumed innocent to a small subset 

of defendants charged with crimes that are “the most serious” compared to other federal offenses.  

Id. at 747. 

Detention until trial is relatively difficult to impose. First, a judicial officer must find one 
of six circumstances [enumerated in 18 U.S.C. § 3142(f)] triggering a detention hearing. 
… Absent one of these circumstances, detention is not an option. See, e.g., United States 
v. Ploof, 851 F.2d 7, 11 (1st Cir. 1988). Second, assuming a hearing is appropriate, the 
judicial officer must consider several enumerated factors to determine whether conditions 
short of detention will "reasonably assure the appearance of the person as required and 
the safety of any other person and the community." 18 U.S.C. § 3142(g). 
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United States v. Singleton, 337 U.S. App. D.C. 96, 182 F.3d 7, 9 (1999); see United States v. 

Salerno, 481 U.S. 739, 750 (1987) (“The [Bail Reform] Act operates only on individuals who 

have been arrested for a specific category of extremely serious offenses. 18 U. S. C. § 3142(f). 

Congress specifically found that these individuals are far more likely to be responsible for 

dangerous acts in the community after arrest.”).  

 For a court to detain a defendant pending trial, one of six (6) factors enumerated in 18 

U.S.C. §§ 3142(f)(1) and (2) must be satisfied. 

i) Mr. James’s Charges Do Not Involve a Crime Specified in 18 U.S.C. § 3142(f)(1) 

 Section 3142(f)(1) describes a class of cases that permits pretrial detention including 

crimes of violence; sexual abuse cases; offenses where the maximum sentence is life or death; 

serious drug felonies; where the defendant is a serious recidivist; offenses involving child 

victims; and offenses listed in 18 U.S.C. 2332b(g)(5)(B) with a maximum sentence of ten years 

or more.  None of the charges against Mr. James involves a crime specified in 18 U.S.C. § 

3142(f)(1).  In this respect, Mr. James’ case is distinguishable from each of the earlier defendants 

on the indictment who have sought bond review before this Court. 

 ii) Mr. James’s Case Does Not Involve a Risk Factor Specified in 18 U.S.C.  
     § 3142(f)(2) 

  The Government may also seek detention pursuant to 18 U.S.C. § 3142(f)(2) if: (1) there 

is a serious risk the person will flee; or (2) there is a serious risk that the person will “obstruct or 

attempt to obstruct justice, or threaten, injure, or intimidate, or attempt to threaten, injure, or 

intimidate, a prospective witness or juror.” 18 U.S.C. § 3142(f)(2).  In Mr. James’s case, the 

magistrate judge found that he did not pose a flight risk (Tr. 69) and the Government candidly 

conceded this fact on the record (Tr. 4).  There is overwhelming evidence to support this.  
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Retired Specialist Joshua Adam James honorably served our country in the United States 

Army for four years before medically retiring.  His service to our country included a tour in Iraq 

where, prior to his 20th birthday, he sustained life threatening injuries in a series of bombings.  

He was airlifted to a medical facility and eventually had to undergo multiple reconstructive facial 

surgeries.  He is a Purple Heart Recipient and receives disability.

Now 33 years old, Mr. James and his wife have three children , the youngest of whom is 5

just three years old.  Mr. James and his family live in Alabama.  As repeatedly documented in the 

nearly 20 letters in support of his release, Mr. James and his wife are both actively involved and 

well respected members of their community.  Mr. James’s involvement in his community ranges 

from tasks as simple as helping neighbors with car problems,  to his involvement in his 6

children’s school and sports activities,  to volunteering his time to assist hurricane damaged 7

communities.   Even after January 6, 2021, Mr. James continued to volunteer his time and 8

provide disaster relief efforts by driving a truck full of supplies (diapers, water filtration, paper 

towels, food and clothing) to Fultondale, Alabama in the aftermath of a tornado and by serving as 

an overnight security guard to an impacted business to prevent theft and looting.   While 9

engaging in these efforts, he was in contact with local law enforcement to advise them of his 

willingness to be of service.  

 Two of their children are from Mrs. James’s first marriage; the youngest child is from Mr. and Mrs. 5

James’s union.  

 See A. Terrell letter.6

 See, e.g. J. Shipp and J.B. Cullman letters.7

 See, e.g. M. James, J. Poirier, and R. Levy letters.8

 For an account of the tornado, see Errol Barnet, “Deadly tornado leaves path of destruction in Alabama,” 9

CBS News, Jan. 26, 2021, available at https://www.cbsnews.com/news/alabama-tornado-fultondale-
casualties. (last viewed April 6, 2021).
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For the past three years, Mr. James has owned and operated his own successful small 

business, providing power washing and gutter cleaning services to commercial and residential 

clients.  His company, American Pro Hydro Services, has a five star, 100% recommended rating 

on homeadvisor.com.  Among the 79 positive reviews, customers commented: “did a fantastic 

job, was here when he said he would be, always replied to answer my questions”; “Joshua made 

sure everything was right with me before he left. Always on time”; “they were very personable, 

showed up on time and the work they did was outstanding”; “Josh called to let me know he was 

running a little late but showed at the time he told me. He went straight to work cleaning the 

cement steps of leaves… After he finished he made sure I was happy with his work. … He does 

what he says he will do and provides excellent work”; “Joshua was very personable, 

knowledgeable, and did an excellent job cleaning our gutters and roof… as military retirees with 

55 years total service, we are very pleased to be using the services of a fellow veteran!”; “Joshua 

and his helper were on time, a little early, in fact, called before coming, did a super job, were 

very courteous, cleaned up anything that needed cleaning up, will hire them again”; “The owner 

operator worked very hard and did an amazing job. His knowledge and professionalism is a 

credit to the younger professionals today. I will use them again and would recommend them to 

anyone needing these services. He is also a veteran and I appreciated the work he did for our 

country and for my home.”10

Just as Mr. James does not pose a flight risk, neither does he pose a risk of obstructing or 

attempting to obstruct justice, or of threatening, injuring or intimidating a prospective witness or 

juror.  See 18 U.S.C. § 3142(f)(2).  First and foremost, there is no evidence that Mr. James 

threatened, injured or intimidated anyone before, during or after the events of January 6, 2021.   

 See Home Advisor reviews10
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Moreover, in light of the fact that agents made no effort to arrest him until three months later, he 

had ample opportunity to engage in such efforts had that been his intention.  Finally, unlike some 

of other defendants,  there is no indication that Mr. James engaged in efforts to destroy 11

evidence.  When law enforcement conducted a search of his home, they seized multiple Oath 

Keeper related items.  Finally, Mr. James’s forthright interview with Pretrial Services in 

Alabama, where he voluntarily disclosed sensitive personal information that was not otherwise 

known, further demonstrates his candor and supports the conclusion that he does not pose a risk 

of engaging in obstructive tactics.  

B. HAD THE GOVERNMENT BEEN ENTITLED TO SEEK DETENTION ON 
THESE CHARGES UNDER § 3142(F), DETENTION WOULD STILL HAVE 
BEEN INAPPROPRIATE BECAUSE CONDITIONS SHORT OF DETENTION 
WILL "REASONABLY ASSURE THE SAFETY OF ANY OTHER PERSON AND 
THE COMMUNITY." 

In cases where a detention hearing is authorized under 18 U.S.C. § 3142(f), the Court 

must then determine whether “any condition or combination of conditions …will reasonably 

assure the appearance of the person as required and the safety of any other person and the 

community.” Id.  As discussed above, the magistrate judge determined that Mr. James posed no 

risk of flight, but instead a danger to the community.  

In assessing whether pretrial detention is warranted for dangerousness, the district court 
considers four statutory factors: (1) "the nature and circumstances of the offense 
charged," (2) "the weight of the evidence against the person," (3) "the history and 
characteristics of the person," and (4) "the nature and seriousness of the danger to any 
person or the community that would be posed by the person's release." 18 U.S.C. § 
3142(g)(1)-(4). To justify detention on the basis of dangerousness, the government 
must prove by "clear and convincing evidence" that "no condition or combination of 
conditions will reasonably assure the safety of any other person and the community." 
Id. § 3142(f). Thus, a defendant's detention based on dangerousness accords with due 

 See, e.g. Government’s Supplemental Opposition to Defendants’ Kelly Meggs and Connie Meggs  11

Renewed Requests for Pretrial Release (docket entry 106) (alleging destruction of physical evidence).
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process only insofar as the district court determines that the defendant's history, 
characteristics, and alleged criminal conduct make clear that he or she poses a concrete, 
prospective threat to public safety. 

United States v. Munchel, Nos. 21-3010, 21-3011, 2021 U.S. App. LEXIS 8810, at *12-13 (D.C. 

Cir. Mar. 26, 2021).  The threat posed must be clearly identified and considered in context. Id. at 

*20.  Finally, whether a defendant poses a particular threat depends on the nature of the threat 

identified and the resources and capabilities of the defendant.  

i) Nature and Circumstances of the Offense Charged and Strength of the Evidence

 Mr. James is charged with two felony offenses (obstruction of an official proceeding and 

conspiracy) and one misdemeanor (entering and remaining in a restricted building and grounds).  

None of his charges are crimes of violence and none of the elements require proof of force.   At 

the preliminary and detention hearing, the Government conceded and a federal agent testified 

that there was no evidence of Mr. James hitting or assaulting anybody.  (Tr. 9-10).  To the 

contrary, Mr. James came to the aid of at least one law enforcement member on January 6.  Nor 

did Mr. James participate in the “stack” of individuals (depicted  in photographs on p. 6 of the 

affidavit), whom the Government alleges forcefully entered the Capitol at 2:40pm.  In contrast, 

Mr. James is not alleged to have entered the building until 3:15 p.m. and the indictment suggests 

that he exited mere minutes later.   

 Although  the hyperbolic language in the affidavit and indictment allege that Mr. James 

“forcefully stormed” the Capitol, that allegation is devoid of supporting evidence.  In fact, none 

of the photographic evidence in the affidavit supports that claim.  To the contrary, each of the 

photographs of Mr. James show him either standing still or casually walking with his arms down 

by his sides.  Tellingly, in one of the photographs (affidavit p.15). that the Government labeled 
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“in a Capitol hallway,” Mr. James appears to be standing next to a police officer whose hands are 

down by his sides and who appears to be making no effort to prevent individuals from coming or 

going.  This is in contrast to an allegation contained in the Indictment that Mr. James “pushed 

past U.S. Capitol Police” —  an allegation that is missing from the affidavit and inconsistent with 

the sworn testimony of the federal agent who testified at Mr. James’s preliminary and detention 

hearing.  In comparison to Mr. James’s conduct, Mr. Minuta — who was granted release —  

videotaped himself taunting police and was photographed “stepping toward and waiving his arms 

at law enforcement officer in riot gear guarding the building.”  Affidavit ¶36.  

 With respect to the conspiracy count against Mr. James, the indictment details various 

phone calls that Mr. James placed or received to alleged Oath keeper affiliates leading up to and 

during the events of January 6, but it fails to provide any information whatsoever regarding the 

content of those phone calls.  Importantly, Mr. James was present in Washington, D.C. on the 5th 

and the 6th to provide security detail for high profile speakers and lawful participants in the 

events.  There is nothing illegal about providing personal security detail.  The agent who testified 

at the preliminary and detention hearing acknowledged as much. (Tr. 40) The fact that Mr. James 

was in contact with other alleged Oath keeper affiliates (who were also providing or assisting 

with security detail) is neither surprising nor criminal.   Additionally, a quick search of the Signal 

chats referenced by the Government in the indictment reveals that much of the content that 

allegedly involves Mr. James is related to providing personal security detail teams (“PSD”) to 

protect speakers and other high profile demonstrators exercising their First Amendment rights.  

Upon information and belief, Mr. James was not a party to any of the Zello application chats on 

the “Stop the Steal” channel referenced in the charging documents.    
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 ii) Strength of the Evidence 

 Assuming, without conceding, that the evidence is sufficient to place Mr. James inside 

the Capitol, that does not amount to proof that he obstructed or conspired to obstruct an official 

proceeding.  This is particularly true in light of the fact that Mr. James is not alleged to have 

entered the building until 3:15 p.m., roughly 35-40 minutes after the building was breached, and 

it is suggested that he exited mere minutes later.  Moreover, none of his communications reveal 

an intention on his part to interfere with the Joint Session’s certification of the electoral college 

vote.  To the contrary, his communications and his intentions were focused on providing security 

detail for speakers and demonstrators at the events.    

iii) Personal History and Characteristics 

Retired Specialist Joshua James is a beloved husband, father, valued member of his 

community, successful small business owner, Army combat veteran and Purple Heart recipient.  

He is 33 years old and has no prior criminal convictions.  Those who know him best describe 

him in their letters to this Court as honorable, trustworthy, hardworking, and never hesitant to 

lend a hand to those in need.   His service to his community is documented time and again 12

throughout the letters provided to the Court, perhaps most notably in those letters that discuss his 

disaster relief volunteer efforts.  The same admirable traits that his friends and family speak to in 

their letters to the Court are also evident among the dozens of positive online reviews written by 

customers of his small business.  In the words of his wife, Audrey James, “[h]e is our Veteran, 

chef, provider and our protector.”  In sum, he is a man this Court can count on to comply with 

any and all conditions of release.   

 See letters from family and friends in support of release. 12
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iv) Nature and Seriousness of the Danger to Any Person or The Community that 
Would Be Posed By the Person's Release. 

In his interview with Pretrial Services in Alabama, Mr. James candidly discussed his prior 

PTSD diagnosis, which in the past has caused him to experience symptoms of anxiety and 

depression.  He disclosed that on two prior occasions years ago, he voluntarily sought treatment   

and stayed overnight at a V.A. facility when he was feeling distraught.  In the report, those 

admissions are somewhat misleadingly characterized as hospitalizations.  At the detention 

hearing, neither the Government nor the defense addressed this information in their argument 

and the magistrate court made no inquiries about it.  Nevertheless, the court focused in large part 

on this piece of information, coupled with Mr. James’s lawful ownership of firearms, to support 

its conclusion of dangerousness.  The court did this despite the fact that Mr. James has no history 

of violent behavior and no history of mishandling firearms.  Moreover, on this important point 

the court seemingly failed to consider the sworn testimony of Mr. James’s wife that she would 

remove the firearms from the home “in a heartbeat” if the court were to order that as a condition 

of Mr. James’s release.  (Tr. 53)  True to her word, Ms. James has proactively had all firearms 

removed from the home and placed into a storage facility.  There are two sets of keys to the 

storage space, both of which she gave to a trusted friend.  Her friend, Mr. Scheffeld, has agreed 

to make one set of keys available to Pretrial Services so that they may inspect the storage space 

at will.  Both Mrs. James and Mr. Scheffeld have signed notarized affidavits advising the Court 

of the same.    13

Finally, with respect to Mr. James’s prior PTSD diagnosis, he will gladly abide by any 

mental heath conditions imposed by the Court and he has already arranged to have an intake 

 See Exhibit “affidavits regarding removal of firearms”13
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appointment for a mental health evaluation at a V.A. facility near his home in Alabama.  The 

appointment, which undersigned counsel has confirmed, is scheduled for Tuesday, April 13, 2021 

at 10:00 a.m.    

IV. Conclusion 

For all of the foregoing reasons, and for any additional reasons that may be cited at a 

hearing on the matter, Mr. James respectfully moves this Court to revoke the Magistrate Judge’s 

detention order.  

 

Respectfully submitted, 
        
 /s/    

      Joan C. Robin  
      Virginia Bar No. 44502 
      Pro Hac Vice Application Pending 
      Law Office of Joni C. Robin, PLLC 
      114 North Alfred Street 
      Alexandria, Virginia 22314 
      Ph: 703-349-1111 
      Fax: 571-279-6851 
      joni@jonirobinlaw.com 

      ____________/s/_____________ 
	 	 	 	 	 	 Christopher Leibig, Esq.  
      Virginia Bar No. 40594 
      Counsel for Defendant 
      114 N. Alfred Street                                            
      Alexandria, Virginia 22314 
      (703) 683 4310 
      chris@chrisleibiglaw.com 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 6th day of April, 2021, I will electronically file the foregoing 
Notice with the Clerk of Court using the CM/ECF system, which will then send a notification of 
said filing (NEF) to counsel of record. 

_______________/s/__________ 
                         Joan Robin 
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4

(March 11, 2021, 1:06 p.m.) 

THE COURT:  Good afternoon.

MR. CORNELIUS:  Good afternoon, Your Honor.

THE COURT:  We're on the record in 21-mj-67, United

States v. Joshua James.  We're here for both a preliminary and

detention hearing.  I'll note for the record as to detention

this is not a presumption case.

Is the government ready to proceed?

MR. CORNELIUS:  Yes, Your Honor.  Thank you.

THE COURT:  Go ahead.

MR. THREATT:  Yes.  We're ready too, Your Honor.

THE COURT:  You are too?  Thank you.

MR. THREATT:  Yes, sir.

MR. CORNELIUS:  Your Honor, before we proceed, we

don't contend that the defendant is a flight risk, so -- as far

as we know, he has a stable home, a wife, and fully employed.

So this is just to kind of streamline issues for the court.

This is purely a dangerousness to the community argument.

THE COURT:  Understood.

MR. CORNELIUS:  Your Honor, would Your Honor prefer

that we -- in the way of the complaint affidavit, does the

court have a preference in terms of proffering the complaint

affidavit and having that be a matter of evidence, or do we

wish to hear from -- I've got a witness available if that's the

court's or defense counsel's preference.
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THE COURT:  I don't have any problem with the

proffer, but I'll ask Mr. Threatt whether he has an objection

to it.

MR. THREATT:  Your Honor, I don't object to the

proffer, but I think that it may affect the weight that the

court gives to the evidentiary value of the evidence.

THE COURT:  Certainly you may argue that.

But I'll receive it by proffer if that's your preference.

MR. CORNELIUS:  Your Honor, I would like to offer the

Government's Exhibit Number 1, which is the complaint

affidavit.  Without objection?

MR. THREATT:  That's without objection.

THE COURT:  All right.  It's admitted.

(Exhibit G-1 admitted.) 

MR. CORNELIUS:  Thank you, Your Honor.  And I would

like to -- I still would like to call a witness to go through

parts of it if that's acceptable.

THE COURT:  Go ahead.  Call your first witness.

MR. CORNELIUS:  Paul Jones.

Your Honor, may he and I both remove our masks when I'm at

the lectern and he's in the witness box?

THE COURT:  You may if you're more comfortable that

way.

MR. CORNELIUS:  Thank you.

PAUL JONES 
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6JONES - DIRECT

was thereupon called as a witness and, having first been  

duly sworn, testified as follows: 

THE COURTROOM DEPUTY:  Please state your name for the

record.

THE WITNESS:  Paul Jones.

DIRECT EXAMINATION 

BY MR. CORNELIUS: 

Q. Agent Jones, before we get into the -- some of the

evidentiary questions, for what comes later I'd like for the

court to be somewhat familiar with your military experience.

And before we get into that, you are an FBI agent assigned to

FBI's Birmingham Division; is that correct?

A. That's correct.

Q. And you're assigned to a counterterrorism squad; is that

right?

A. That's right.

Q. Before you became an FBI agent, you were in the Army; is

that right?

A. That's correct, I was.

Q. Tell the judge about your military experience, including

your MOS, and tell us all what that is, and what, if any,

specific groups you were a member of and your combat

experience.  Thank you.

A. The last military rank I held was Sergeant First Class,

which is an E-7 rank.  The last military MOS I held in the Army
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7JONES - DIRECT

was an 18 Fox, which is a special forces intelligence sergeant,

deployed to both Iraq and Afghanistan, among other places.

Q. So when you say special forces, that's the same thing as a

Green Beret that we would -- us civilians would probably call

it that?

A. Yes, sir.

Q. And how many combat deployments have you had overseas?

A. One to Iraq and two to Afghanistan.

Q. Because of that experience, have you become familiar with

things like paracord?

A. Yes, sir.

Q. Do you have a copy of the affidavit that was filed in

support of the criminal complaint filed in this case?

A. I do.

MR. CORNELIUS:  And for the record, that's been

marked as Government's Exhibit Number 1.  Some of this, Your

Honor, is well known, so I'd like a little bit of leeway in

terms of leading, just to kind of set the stage.

BY MR. CORNELIUS: 

Q. Paul, tell us what happened, in your own words, on

January 6th up in D.C.

A. On January 6th, a joint session of the United States House

of Representatives and the United States Senate convened in the

Capitol Building to certify the vote of the Electoral College

of the 2020 presidential election.
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8JONES - DIRECT

Q. Am I correct that the Capitol is secured 24 hours a day?

A. It is, correct.

Q. And that joint session convened on January 6th at 1:00

p.m.; is that right?

A. That's correct.  And Vice President Michael Pence presided

over that joint session.

Q. The purpose of that meeting was to certify the Electoral

College vote, correct?

A. Correct.

Q. And tell us what happened at around the same time outside

the Capitol that you've learned during your investigation.

A. I've learned that a large crowd began to gather outside

the Capitol perimeter.  Members of that crowd eventually forced

their way through Capitol police barricades and advanced to the

Capitol Building's exterior facade.  Capitol police officers

attempted to maintain order and stop the crowd from entering

the Capitol Building, to which the doors and windows were

locked or otherwise secured.

Nonetheless, shortly after 2:00 p.m. crowd members forced

entry into the Capitol Building by breaking windows, ramming

open doors, and assaulting Capitol police officers.  Other

crowd members encouraged and otherwise assisted the forced

entry.  The crowd was not lawfully authorized to enter or

remain inside the Capitol, and no crowd members submitted to

security screenings or weapons checks by Capitol police or
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9JONES - DIRECT

other security officials.

Q. At about 2:20 in the afternoon of January 6th, is it

correct that members of the House and the Senate, including the

Vice President of the United States, were evacuated from their

respective chambers?

A. That's correct.  And then proceedings of the Congress were

halted while the Capitol police and other law enforcement

officers worked to restore order and clear the Capitol of the

unlawful occupants.

Q. And that's -- for the purposes of the elements of 1512,

that's important that the joint session and the entire official

proceeding of the Congress was halted, correct?

A. Correct.

Q. And finally, in terms of just establishing the context for

what we're doing here, is it correct that approximately

81 members of the Capitol police and 58 members of the

Metropolitan -- that is, D.C. Metropolitan Police Department

were assaulted?

A. That's correct.

Q. And that media members were assaulted and cameras and

other news-gathering equipment destroyed; is that right?

A. That's right.

Q. True though that is, you're not going to tell Judge Borden

any direct evidence that the defendant hit anybody, correct?

A. Correct.
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10JONES - DIRECT

Q. Or assaulted anybody; is that right?

A. That's right.

Q. Okay.  It was -- am I right that, for lack of a better

word, it was the mob that did all of this; is that right?

A. That's right.

Q. And during the course of your testimony, is it going to

become clear that this defendant was part of that mob?

A. It will become clear, yes.

Q. I'd like to talk with you about this group called the Oath

Keepers.  In your experience as an FBI agent and your work on

this case, have you heard of that group, the so-called Oath

Keepers?

A. I have.

Q. Tell us --

MR. CORNELIUS:  And, Your Honor, this is in

paragraph 16 on page 5, just if you want to track along.

BY MR. CORNELIUS: 

Q. Could you summarize for us what you know about the Oath

Keepers?

A. I understand the Oath Keepers to be a large but loosely

organized collection of individuals, some of whom are

associated with militias.  Some members of the Oath Keepers

believe that the federal government has been co-opted by a

cabal of elites actively trying to strip American citizens of

their rights.  Though the Oath Keepers will accept anyone as
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11JONES - DIRECT

members, they explicitly focus on recruiting current and former

military, law enforcement, and first responder personnel.  The

organization's name alludes to the oath sworn by members of the

military and police to defend the Constitution from all

enemies, foreign and domestic.

Q. And you said -- I want to make sure I got this

correctly -- that though the Oath Keepers will accept anyone as

a member, they explicitly focus on recruiting current and

former military personnel; is that right?

A. That's right.  That's my understanding.

Q. Skipping ahead, the defendant was in the military,

correct?

A. Yes.

Q. He was an infantryman, correct?

A. Correct.  He was.

Q. And he served a combat tour in Iraq; is that correct?

A. He did.

Q. And he was wounded during that tour, correct?

A. He was, quite seriously.

Q. And he earned the Purple Heart fighting for our country;

is that right?

A. He did.

Q. Did you learn during the execution of a search warrant

that he was -- or otherwise that he was a member of the Oath

Keepers?
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12JONES - DIRECT

A. During the execution of a search warrant of Mr. James's

home, we found articles of clothing, documents, and other

paraphernalia that affiliated him to the Oath Keepers.

Q. And again, jumping a few steps ahead, as we -- during your

testimony today you're going to tell the judge about certain

patches that the defendant had on his clothing during the

events of January 6th, correct?

A. That's correct.

Q. All right.  You told us about the Oath Keeper group a

moment ago, and you've told us that the defendant had clothing

demonstrating or suggesting an affiliation with the Oath

Keepers.  I'd like to talk with you about whether or not the

Oath Keepers group called people to D.C. in advance of what was

hoped to be a peaceful transfer of power on January 6th.  Is

that the case?

A. Yes, that is the case.

Q. Tell us, on January 4th -- well, before we go on, during

your investigation have you learned that there was a Person 1

involved in this set of facts?

A. Yes, I have.

Q. And that Person 1 leads the Oath Keeper group?

A. Yes, I've learned that.

Q. But the defendant's not Person 1.  He doesn't lead the

whole group, correct?

A. That's correct.
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13JONES - DIRECT

Q. On January 4th, was there an article posted to the Oath

Keepers website about what to do in the following days?

A. Yes, there was.

Q. Tell us.

A. Person 1 posted stating, It is critical that all patriots

who can be in D.C. get to D.C. to stand tall in support of

President Trump's fight to defeat the enemies, foreign and

domestic, who are attempting a coup through the massive vote

fraud and related attacks on our republic.  We Oath Keepers are

both honor bound and eager to be there in strength to do our

part.

Q. And we know that the defendant appeared in D.C., don't we;

is that right?

A. Yes, sir.

Q. Okay.  The complaint affidavit at pages -- this is

paragraphs 18 through 20, paragraphs 6 and 7, describe a group

of individuals moving up and through the crowd on the east side

of the Capitol, Oath Keeper members, into the Capitol; is that

right?

A. That's right.

Q. And we're not here saying that the defendant was in that

group, that so-called stack of people, correct?

A. Correct.  We're not saying he was a part of that group or

that particular formation of people.

Q. Those six or seven people, we're not -- he was not --
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14JONES - DIRECT

there's no evidence that he was in the middle of that group,

correct?

A. Correct.

Q. Of those particular Oath Keepers, right?

A. Correct.

Q. But as your testimony will unfold, is it true that he was

later seen with some of those people?

A. Yes.  He was later seen with some of the people who were

in that stack formation.

Q. So the complaint affidavit at paragraphs 22 and 23

addresses some background information regarding the defendant,

correct?

A. It does, yes.

Q. I'd like to drill down on the following paragraphs.  This

is going to be paragraphs 24, 25, 26, 27, and 28.  Those

paragraphs describe FBI -- FBI's investigation regarding a

phone number; is that right?

A. That's correct.

Q. Okay.  Tell the judge what FBI learned about the phone

number ending in 4304.

MR. CORNELIUS:  And, Your Honor, this is at pages 9

and 10 of the complaint affidavit.

BY MR. CORNELIUS: 

Q. Just kind of step by step what FBI learned.

A. Through various legal process, the FBI obtained records
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15JONES - DIRECT

from Facebook for Mr. James that showed that his Facebook

account had been verified using that 4304 phone number and a

Gmail address that included his name and birth year.

Additionally, the government obtained records from AT&T which

showed that that 4304 telephone number is registered to

Mr. James, and it listed a Gmail address that matched the Gmail

address associated with his Facebook account.  Both of those

listed a home address for Mr. James in Arab, Alabama, the same

location that Mr. James's company, American Pro Hydro Services,

listed on its Facebook account.

Q. So is it fair to say that FBI had figured out that the

phone number that ends 4304 was subscribed to by the defendant?

A. Yes, that's correct.

Q. And now I'd like to direct your attention to the use of

the defendant's phone number to contact other Oath Keepers.

You understand?

A. Yes.

Q. Okay.  What, if anything, did FBI learn -- and this is --

we're in paragraph 26 now.  What, if anything, did FBI learn

about whether or not Mr. James's phone number had been in

contact with anybody in November and December 2020?

A. From records obtained via legal process, the FBI learned

that Mr. James, via that 4304 telephone number, exchanged a

number of telephone calls throughout November and December 2020

with a person who will be referred to in this complaint
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affidavit as Person 5.

Q. And so events have been kind of dynamic over the past

few days.  And is it true that Person 5, his last name is

Minuta, M-I-N-U-T-A?

A. To my understanding, yes, that's correct.

Q. So Mr. James is in touch with Person 5 or Mr. Minuta in

November and December of 2020.  What about in early January?

Well, let me go back so that we can back up.  Tell us

about the contacts -- specifically those contacts in

paragraphs 27 and 28.  Tell the judge about those.

A. On November 13th and 14th of 2020, phone number ending in

4304 that had been previously attributed to Mr. James exchanged

approximately eight phone calls with a number associated with

Person Number 5.  I'm aware from this complaint affidavit that

certain Oath Keepers attended rallies in Washington, D.C., held

on November 14th, at which some Oath Keepers, to include

Person 5, operated as a personal security detail for one or

more speakers at those events.

Q. And regarding November 20 and December 11, were there --

have you learned that there were additional rallies in D.C.

held on December 12 and that there were phone calls preceding

those rallies and protests?

A. Yes.  I've learned that there was a rally held in D.C.

that certain Oath Keepers did attend on December 12th, 2020.

And on November 20th and December 11th of 2020, records
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17JONES - DIRECT

indicated that the phone number ending in 4304 exchanged

approximately two phone calls with Person 5.

Q. So is it fair to say that this -- and it's also true that

Person 5, FBI has learned, that on those dates, that being

November 14, 2020, and December 12, 2020, that Person 5, who is

an Oath Keeper, correct?

A. Correct.

Q. -- was in D.C. acting as a so-called personal security

detail for speakers at those events?

A. Correct.

Q. And that the defendant's phone was in touch with Person 5

either on those days or immediately preceding; is that correct?

A. Correct.

Q. Continuing on through the complaint affidavit, tell us

what FBI learned that's described in paragraph 29.

A. According to public statements made by Person 1, the Oath

Keepers were present in the vicinity of Washington, D.C., on

January 5 and 6, 2021, to provide security to VIPs at the

rallies and events that were scheduled for those days.

Q. Again, Person 1 is the leader of the Oath Keepers; is that

right?

A. That's right.

Q. So this is not described in the complaint, but do you know

from watching the news that people like Roger Stone, President

Trump's son, and other people were at these rallies -- former
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18JONES - DIRECT

President Trump's son were at these rallies on January 6th,

these so-called Stop the Steal protests?

MR. THREATT:  Objection, Your Honor.  What relevance

does that have to Mr. James?

THE COURT:  Mr. Cornelius, could you help me with

where you're going with that question?

MR. CORNELIUS:  I'll withdraw it for the time being,

Judge.

THE COURT:  All right.  Objection is sustained.

BY MR. CORNELIUS: 

Q. Continuing through the complaint affidavit, Agent Jones,

tell us what FBI learned that's described in paragraph 30.

A. A person named Kelly Meggs --

Q. And before we go any further, is Kelly Meggs -- was she in

that east-side stack formation?

A. Yes.  I understand that Kelly Meggs was a member of that

stack formation.

Q. And Ms. Meggs has since been indicted for her conduct,

correct?

A. Yes, correct.

Q. Okay.  Continue.

A. Kelly Meggs asserted in messages sent to others before

January 5 and 6, 2021, that the Oath Keepers would be providing

security for speakers and VIPs at the events in Washington,

D.C., on these dates.  As we previously mentioned, Kelly Meggs
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is charged, in Case Number 21-cr-28, with being a member of the

stack of Oath Keepers members and affiliates who stormed the

Capitol on January 6th, 2021.

Q. And has FBI learned from its -- from legal process that

the defendant's phone was in touch with Ms. Meggs on

December 26, 30, and 31?

A. Yes.  On those dates, the phone number ending in 4304

exchanged phone calls with a phone number associated with

Meggs.

Q. Okay.  And paragraph 31.  Tell us what FBI learned that's

described in paragraph 31.

A. On or around January 5th, 2021, that phone number

associated to Mr. James ending in 4304 exchanged approximately

six calls with a number associated with Person 5.  That day,

Mr. James, Person 5, and other individuals wearing apparel with

the Oath Keepers' name and/or insignia provided security to a

speaker at the Stop the Steal events that were planned for that

day.

Q. Now, to address -- go back to the objection a moment ago,

have you seen video of security, quote-unquote, being provided

for anybody in D.C. on that date?

A. Yes.  I have watched a video of Oath Keepers providing

security to Roger Stone on that date.

Q. And what, if anything, can you tell us about whether the

defendant was -- is seen in that video?
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A. I observed a man driving a golf cart in that video who was

wearing the same apparel and accessories that we identified

Mr. James with on January 6th.

Q. Including -- and we're going to get to the videos in a

moment, but a baseball cap with an Oath Keepers insignia on it;

is that right?

A. That's correct.

Q. A paracord attachment; is that correct?

A. That's correct.

Q. All right.  So you saw video of the defendant driving a

golf cart with Roger Stone.

A. Correct.

Q. I'd like to focus in even greater detail now on the

following paragraphs.  And I'm going to ask you to describe to

the court the various pictures and why they're important as we

proceed through this next phase of your examination.  First of

all, on paragraph 32 and page 11, does that paragraph describe

the following photograph?

A. It does, yes.

Q. All right.  And so you -- we alluded to this a moment ago,

but tell us what's important about the figure circled in red

there.

A. In the photograph following paragraph 32, Mr. James is one

of the individuals present in that photograph.  He's equipped

with a light-colored paracord attachment on his right backpack
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shoulder strap, an Oath Keepers baseball cap, a black neck

gaiter around his neck, a black long-sleeved top with an Oath

Keepers patch on the sleeve, a backpack, and brown tactical

gloves.

Q. Now, just for kind of context, is it -- am I right that

this group of individuals has not arrived at the Capitol -- I

mean, they're in the Capitol region, but they're not on the

Capitol grounds at this point, correct?

A. Correct.  This photograph is not on the Capitol grounds.

Q. Okay.  Tell us the significance of the photograph

referenced in or described in paragraph 33.

A. In paragraph 33 we're describing -- or, correction, the

affidavit describes a publicly available photograph that

depicts Mr. James standing with four of the same Oath Keepers

and associates that were seen in the previous photograph, as

evidenced by their consistent attire and equipment.  In the

photograph described by paragraph 33, Mr. James is standing on

the far left, operating what appears to be a mobile phone.  And

he and that paracord attachment are circled in red in that

photograph.

Q. And this is not described in the affidavit, but the

remaining -- we're sticking with that photograph.  The

person -- from our perspective, the person to Mr. James's

right, do you have a judgment about who that person is?

A. Yeah.  I believe that person to be Person 5.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:21-cr-00028-APM   Document 142-1   Filed 04/06/21   Page 21 of 73



22JONES - DIRECT

Q. And these pictures were all taken on January 6th

immediately preceding the siege of the Capitol; is that right?

A. That's correct.

Q. I mean, not immediately, like, two minutes, but preceding

the storming of the Capitol, right correct?

A. Correct.

Q. All right.  Same thing with paragraph 34 and the picture

therein.  What's the importance of that?

A. In this photograph Mr. James is with three of the same

Oath Keeper affiliates in an area that appears to be closer to

the Capitol grounds.  In this photograph Mr. James is circled

in red, standing on the right, with his paracord attachment,

which is also circled in red, Oath Keepers gear, and tactical

gloves.

Q. Continuing down to paragraph 35 and the actual storming of

the Capitol, what, if anything, did FBI learn about the entry

into the -- immediately before the entry into the Capitol

regarding Person 5's conduct?  And this will be continuing over

to the next page.

A. So on January 6th, 2021, James and other Oath Keepers

stormed the Capitol, forcing a halt to the certification of the

Electoral College vote.  Photographs and video from that day

capture Mr. James, together with other Oath Keepers, on the

east side of the Capitol Building, where Person 5 aggressively

taunted and berated law enforcement officers who were guarding
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the building.

In the photograph that follows, paragraph 36, Mr. James is

circled in red, and his paracord attachment is also circled in

red.  Person 5 can be seen stepping toward and waving his arms

at law enforcement officers, who are in riot gear, guarding the

building.

Q. I want to ask you two questions about this picture,

keeping in mind the previous pictures.  Do you have a judgment

about whether some of the people, some of the Oath Keepers in

this picture, whether the defendant had been with them earlier

in the moments or minutes before this picture was taken?

A. Yes.  I believe Mr. James is with some of the same Oath

Keeper individuals that he was seen with in previous

photographs.

Q. That dog, for instance, in the lower left-hand corner was

in the previous two pictures, correct?

A. Correct.

Q. That's the first question.  The second question is this:

The affidavit describes the officers being berated, correct?

A. Correct.

Q. This still photo, have you seen the video from which the

still photo was taken?

A. I have seen the video, yes.

Q. Tell the judge about it.

A. In the video, I perceived Person 5 to be very aggressively
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berating and taunting the police officers that were guarding

the Capitol.  I observed him to look very agitated and angry as

he was gesturing and shouting towards the police officers.

Q. And the defendant is standing right there when that

happened, correct?

A. Correct.

Q. So tell us what we know about whether or not the

defendant's cell phone -- well, let me back up.  We know he's

standing outside the Capitol here, correct?

A. Correct.

Q. On the east side.  What do we know about whether or not

his phone and the defendant actually made it inside the

Capitol?

A. According to records obtained through a search warrant

which was served on AT&T, the cell phone associated with the

number ending in 4034 was identified as having used a cell site

consistent with providing service to a geographic area that

includes the interior of the United States Capitol Building on

January 6th, 2021, the day of the attack on the Capitol.

Q. And continuing over, we don't have to rely on cell phone

records.  We have a picture, don't we, on page 15?

A. Correct.  On the picture that's described above the

picture in the complaint affidavit in paragraph 38 depicts

James unlawfully inside the Capitol Building.

Q. And does that picture show the same Oath Keeper baseball
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cap, the same paracord attachment?

A. It does.  Mr. James is wearing the same black hat with the

Oath Keepers tab on the hat, and also visible is the same

paracord attachment attached to his right backpack strap.

Q. All right.  Continuing over to page 16, tell us what these

still photographs -- what's important about them.

A. These two photographs are described by paragraph 39.  It

is from publicly available video which captured Mr. James

inside the Capitol Building.  In these photographs, he's

wearing the same dark-colored baseball hat with light-colored

Oath Keepers patch that was seen in previous photographs.  The

paracord attachment on Mr. James' right backpack shoulder strap

and the light-colored Oath Keepers patch on his sleeve are

visible when Mr. James turns to his left to exit the Capitol

Building.  In both of the screenshots that are described by

paragraph 39, Mr. James is circled in red in the first

photograph, and the paracord attachments and patch are circled

in red in the second photograph.

Q. And the patch is the Oath Keeper's patch, correct?

A. That's right.

Q. Before we move on, we've talked about this paracord

attachment.  Tell the judge what that is.  I mean, we don't

have to spend an hour on it, but tell the judge what that is.

A. A paracord is also commonly known as 550 cord.  It is a

tool of utility that's used by many members of the military for
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many different applications, for anything from using it as

bootlaces for the boots that you would wear in the field to --

you know, again, an item of utility that you would keep in your

backpack to erect a small shelter, secure things.

Additionally, it is a popular item that would be used in a

survivalist kit or something else of that means as well.

Q. Now, continuing over to page 17 and paragraph 40, I'd like

to summarize this for the judge without reading it word for

word, kind of the -- what's important about this paragraph?

A. After the attack on the U.S. Capitol Building, Mr. James

and other Oath Keepers who stormed the Capitol gathered

together outside the Capitol near the east entrance where

Mr. James had previously congregated, along with Person 5.

From publicly available videos, I've seen that after he stormed

the Capitol, Mr. James congregated with charged and uncharged

individuals that were affiliated with the Oath Keepers, many of

whom had also stormed the Capitol, and some of whom James had

acted with throughout January 5th and 6th of 2021.

Q. So in the group of Oath Keepers that he's congregating

with, Ms. Meggs -- and by the way, this is in the photograph

that appears on page 18, correct?

A. Correct.

Q. So Ms. Meggs, who had been in that stack formation, which

even though the defendant wasn't in the stack, now after they

left the Capitol, he's in a group with her, correct?
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A. Correct.

Q. And there were two other Oath Keepers -- this is the

second bullet point on page 17.  There were two other Oath

Keepers that were also part of the stack, and they're in the

same group, correct?

A. Correct.

Q. After they had stormed the Capitol?

A. Correct.

Q. And then four other Oath Keepers who had been with

Mr. James throughout the day's events, including Person 5, were

also hanging out in this group; is that right?

A. That's correct.

Q. And Kelly Meggs, who has also been charged and was also

part of that group, was also part of this after-action meeting

here; is that right?

A. Correct.

Q. And in the picture there, according to the affidavit, the

defendant was talking to Person 5 again; is that right?

A. That's correct.

Q. This will be it for the affidavit.  Moving on to page 19,

paragraph 42, is it correct that after the events, after the

siege of the Capitol, that the defendant's phone was in touch

by voice and text with Person 5; is that right?

A. Yes.  That's correct.

Q. And that in February of 2021, the defendant's phone had
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been in touch with Kelly Meggs; is that correct?

A. That's correct.

Q. And Kelly Meggs was a member of that stack formation who

has since been charged?

A. That's correct.

Q. So to summarize, before we move on to the search warrant

that we're going to talk about next, there was an official

proceeding in Congress, right?

A. Correct.

Q. And that was to certify the results of the presidential

election?

A. That's correct.

Q. The defendant was part of this -- I'm not trying to be

pejorative -- group of people that stormed the Capitol,

correct?

A. That's correct.

Q. And as a result of the Capitol being stormed, that

official proceeding -- that is, the Congress certifying who was

going to be our next president -- had to be stopped.

A. That's correct.  It was stopped.

Q. Did FBI serve a search warrant at the defendant's home --

strike that.  Did FBI arrest the defendant earlier this week?

A. Yes.  The FBI arrested Mr. James earlier this week.

Q. And am I correct that even though you had an arrest

warrant and you could have -- and a search warrant, and you
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could have knocked in his door, where his wife and his

three-year-old child were or might have been, y'all chose to do

it differently, correct?

A. That's correct.  We arrested Mr. James away from his home.

Q. And what, if anything, did the defendant tell you he

thought about the way you handled your business that day?

A. Mr. James was grateful that we had arrested him away from

his home and away from his family.

Q. And did you visit with the defendant on your way down here

to the courthouse about your shared combat experience?

A. That's correct.  We did talk about some of our shared

military experiences, yes.

Q. You took him out of his handcuffs for that hour and a half

drive and put him in belly chains so the ride would be more

comfortable; is that correct?

A. That's correct.

Q. Now, while you were doing that, other members of the team

were searching the home for, among other things, a cell phone;

is that right?

A. That's right.

Q. While you were at the defendant's home, did your FBI

colleagues find any firearms?  And if so, tell the judge about

it.

A. The search team did identify and find several firearms at

the residence, as well as ammunition.
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Q. And go slow down here because I don't have this written

down, so I want to write it down, please.  Guns and ammo that

were found at his house.

A. Yes.  Among the firearms that were found, there was a

shotgun, a hunting rifle, approximately three AR-15-style

rifles, and approximately two pistols.  I'm aware that there

was also a can of 5.56 or .223 ammunition that was found.  From

the photograph that I observed of that ammunition, it appeared

to be loose 5.56 ammunition in a green ammo can.  None of that

ammunition nor were any of those firearms seized that day by

the FBI.

Q. There was nothing illegal about them, correct?

A. Correct.

Q. And there weren't automatic weapons that were found there,

right?

A. Correct.

Q. But the point is, three AR-style -- AR-15 rifles -- which

those were chambered for 5.56 or .223, correct?

A. Correct.

Q. And that's the kind of ammo that y'all found in the ammo

can, correct?

A. I didn't actually --

Q. Well, not you.

A. But from the photograph that I observed, I observed it to

have been 5.56 or .223 ammunition.
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Q. All right.  And did the team find Oath Keeper clothing

patches and brochures at the defendant's home?

A. Yes.

MR. CORNELIUS:  Can I have a moment, Your Honor?

THE COURT:  You may.

MR. CORNELIUS:  Your Honor, thank you.  That's all

for the time being.

THE COURT:  Any cross-examination?

MR. THREATT:  Yes, Your Honor.

Your Honor, can we approach for a moment?

THE COURT:  You may.  Do you want some sound?

MR. THREATT:  We do.

THE COURT REPORTER:  Is this on the record?

THE COURT:  It's not on the record.

(Bench conference off the record with counsel, defendant 

not present.) 

THE COURT:  We're going to take a ten-minute recess

and we'll come back.

MR. CORNELIUS:  Can the witness step down?

THE COURT:  You may just for now.

THE WITNESS:  Yes, sir.

(Recess from 1:53 p.m. to 2:02 p.m.)

THE COURT:  Please continue.

MR. THREATT:  Let me get the witness back, Judge.

... 
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CROSS-EXAMINATION 

BY MR. THREATT: 

Q. Is it Special Agent Jones?

A. Say again, sir?

Q. Is it Special Agent Jones?

A. Yes, sir.

Q. Agent Jones, I want to ask you a couple of questions about

the basis of knowledge for your testimony today if I can.

A. Yes, sir.

Q. Because at times when I watched your testimony, it

appeared to me that you were reading verbatim from the

affidavit.

A. Yes, sir.  I do have a copy of the affidavit.

Q. And so you were -- and I want to make sure that I get this

right.  You were, like, sitting on the witness stand reading it

to the judge.

A. At points, sir, I was, to ensure that I had all the

details correct because I'm not the affiant to this affidavit.

Q. That's what I was just going to ask you, because the

affiant is the person who actually wrote the thing, right?

A. Yes, sir.

Q. And that's the person who took an oath that what was in it

was accurate.

A. I wasn't there, sir; but yes, I believe that to be.

Q. But generally the affiant is the person who takes an oath
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that what's contained in the affidavit you were reading to the

judge is accurate.

A. Yes, sir.

Q. And you're not that guy.

A. I am not the affiant to this affidavit.

Q. Okay.  Okay.  So then your basis of knowledge is based on

what's in the affidavit, not what the person that wrote the

affidavit knew.

A. That's not correct, sir.  I have reviewed the evidence

that's the basis for this affidavit; and I've also spoken to

the affiant at length, as well as other investigators that have

been involved in this investigation.

Q. Okay.  We'll get to that as we go through it.  But you're

not the affiant.

A. Correct.

Q. Okay.  And so at times when you were reading it, you were

reading somebody else's words.

A. At times I was reading directly from the affidavit, sir.

Yes, that's true.

Q. Now, you said in your testimony that the Capitol is

secured 24 hours a day; is that accurate?

A. Yes.

Q. But there are areas of the Capitol grounds that are open

to the public.

A. I have never been to the Capitol, sir, in the capacity as
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a tourist since I was very, very young; and I do not recall.  I

can't speak to the accuracy of that.

Q. You've never been to the Capitol?

A. As a very young child, I toured the Capitol.  I don't

recall any of the details to the openness of it.

Q. But you've seen these photographs that are pictures of

people walking along the street and standing in what appear to

be external areas.  Those are not secure areas, are they?

A. I don't know, sir.

Q. So when you testified earlier that it was secure 24 hours

a day, what parts of the Capitol were you talking about?

A. When I spoke there, sir, I was talking about the actual

interior of the Capitol Building.

Q. Okay.  But that's not what you were asked.  You were asked

if the Capitol was secure.  You didn't specify and say that the

interior portion of the Capitol was secure, did you?

A. When I spoke, sir, I meant it to mean the Capitol

Building.  I didn't mean it to be the entire nation's capital

of Washington, D.C.

Q. Okay, because when I'm talking about the Capitol, not the

city but the building itself.

A. The information I have about the security of the Capitol

has come from my conversation with other law enforcement

officers.  From what I understand from them, that Capitol

Building is secured 24 hours a day, 7 days a week, and access
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is controlled to that building.

Q. The building.

A. That is my understanding.  I've never served as a law

enforcement officer in the United States Capitol.

Q. Okay.  Now, you said that 86 police officers were

assaulted that day.

A. To my understanding, yes.

Q. You have no information that Mr. James assaulted anyone;

is that correct?

A. That's correct.  I do not have any information to indicate

that Mr. James assaulted anyone.

Q. And you were asked about the mob, right?  You were asked

questions about a mob.

A. Yes.

Q. And you characterized Mr. James as being part of that mob,

correct?

A. Yes.  He was part of that mob.

Q. And so the mob was engaged in all these acts, right?

A. Yes.

Q. And so, then, by inference Mr. James was involved in the

acts.  Is that your testimony?

A. My testimony is that Mr. James did breach the Capitol

Building and remain inside, and his actions resulted in the

halting of official U.S. government proceedings and the

stoppage of the U.S. Congress.
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Q. I understand that's your testimony on that issue.  I'm

still talking about the mob.  What I wanted to get you to

differentiate, if you can, is what's the difference between the

mob's actions and Mr. James's actions.  And here's why:  I

don't represent the mob.  I want to ask you to talk about him.

Can I do that?

A. Yes, sir.

Q. Okay.  So let's talk about what he did.

Now, when we start to look at these photographs, let's

look at some of the pictures that you've talked about the Oath

Keepers in general, beginning back on paragraph 16.  When you

talk about the Oath Keepers being a large but loosely organized

group of individuals, some associated with militias, is that

about the Oath Keepers or is that about Mr. James?

A. That was about the group, sir.

Q. Okay.  But you didn't specify that when you were reading

this portion of the affidavit to the judge, did you?

A. I believe I did.  I believe we specified that we were

speaking about the Oath Keepers militia, sir.

Q. But you didn't say that we have no evidence that Mr. James

was part of a militia while I'm reading this paragraph, did

you?

A. I did not say that.

Q. Okay.  You said that you read that some members of the

Oath Keepers believe that the federal government has been
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co-opted by a cabal of elites, right?

A. Yes, I did say that.

Q. You didn't say that Mr. James -- there's no evidence that

Mr. James believes that.

A. I did not state that.  I was talking about the group.

Q. Okay.  Okay.  And then on January 4th you talked about an

article that was posted to the Oath Keepers website, encouraged

them to go to Washington, D.C., for the events of January 5th

and 6th, right?

A. Yes, sir.

Q. You read that to the judge verbatim?

A. I did.

Q. Do you have any evidence that Mr. James read that?

A. I don't know if Mr. James read that statement by Person 1

or not.

Q. Let's talk about the stack.  Now, the stack was arguably

one of the more violent groups of people that were out there

that day, correct?

A. I don't know, sir.  I can't characterize that.

Q. You've had no issue characterizing it, have you, with

respect to other things?

A. Say again, sir?

Q. I've said you've had no issue with characterizing the

behavior of other people with respect to other things that day.

A. I have not investigated any members of that stack.  I have
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only investigated Mr. James.

Q. Okay.  But you've talked about their behavior that day,

correct?

A. I've spoken about their behavior to the extent of what's

in this affidavit, yes.

Q. Okay.  But you've seen the video that's mentioned in

paragraph 18 about the stack and their behavior, at least with

respect to the video, correct?

A. Yes.  I have watched that video.

Q. Mr. James wasn't part of the stack.

A. Not to my knowledge.

Q. No question about that, correct?

A. I don't believe that Mr. James was part of that stack.

Q. If you thought he was part of the stack, you would have

said so on direct.

A. Yes.

Q. You started to talk about Person Number 5 with respect to

the Oath Keepers; is that right?

A. Say again, sir?

Q. You talked about Person Number 5?

A. Yes.

Q. Would Person Number 5 be George Minuta?

A. I believe Person 5 is Mr. Minuta.  I don't know correct

pronounce enunciation.

Q. And the reason I asked you about Person Number 5, because
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in paragraph 26, another one of the ones you read to the court,

you read that Mr. James -- the phone number associated with

Mr. James exchanged phone calls with a person who will be

referred to as Person 5.

A. Correct.

Q. Right?  You don't know what they were talking about.

A. I do not.

Q. You don't have a recording of those calls.

A. I do not have a recording of those calls.

Q. Have you seen the cell phone evidence in the case?

A. I have seen legal process from which this statement was

derived.

Q. That's an answer but not to my question.  Have you seen

the cell phone evidence in this case?

A. I have seen some of the cell phone evidence in this case,

yes.

Q. Have you seen cell phone evidence that contains the

contents of phone calls made by Mr. James?

A. I have not seen any cell phone evidence that contains the

content of any cellular phone conversations.

Q. Specifically including Mr. James?

A. Correct.

Q. Okay.  And in paragraph 27, you read that certain Oath

Keepers attended rallies and that they were acting as personal

security details for speakers, correct?
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A. Correct.

Q. It is not your allegation that acting as a personal

security detail is illegal, is it?

A. No, not at all.

Q. Okay.  When you talked about Kelly Meggs, do you have any

evidence that -- is Meggs a woman or a man, if you know?

A. I don't know.

Q. Is Kelly Meggs a man or a woman?

A. I am not sure, sir.

Q. Do you have any evidence whether that person has ever met

Mr. James?

A. I believe that in one of these photographs -- if I recall

correctly, in photograph -- in paragraph 40, sir, that is

describing the following -- pardon me, that's describing the

photograph that follows paragraph 40, Mr. James is depicted

with the red circle.

Q. Okay.

A. And there are several individuals throughout that

paragraph that are named and then identified with yellow

arrows.  Those bullet points identify the individuals moving

from left to right.  And Kelly Meggs is also an individual in

that photograph.

Q. You talked about seeing a photograph that was taken on

January 5th of 2021 where you saw Mr. James driving in a golf

cart.  Do you remember talking about that?
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A. I do.

Q. Who did you testify was in the golf cart with him?

A. From the photograph I observed, the individual unmasked in

the golf cart appeared to be Roger Stone.

Q. Do you allege that that conduct was illegal?

A. Not at all.

Q. Now, with respect to paragraph 33, above that paragraph

there's a photograph.  You identified Mr. James as being in

that photograph; is that correct?

A. Are you talking about the photograph that is being

described by paragraph 32?

Q. Yes.  The one that's directly above paragraph 33.

A. Got it.

Q. And you described Mr. James as being depicted in that

photograph, correct?

A. Correct.

Q. Is he in an illegal place at that time?

A. I don't believe he is.

Q. It looks like he's walking down the street.

A. Correct.

Q. Okay.  And you also talk about the paracord and the

tactical gear that he's wearing; is that correct?

A. Yes, sir.

Q. Is it illegal to have paracord?

A. It's not, sir.
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Q. Is it illegal to have tactical gloves?

A. No, sir, it's not.

Q. Tactical trousers.

A. No, sir, it's not.

Q. Baseball cap.

A. No, sir.

Q. Okay.  The paragraph that follows -- the photograph that

follows paragraph 33, again it appears that they're on a public

street.  At the bottom of page 12.

A. Yes, sir.  I'm there.

Q. Nothing illegal about being there.

A. Yes, sir, it appears that they're standing in a street, in

a roadway.

Q. Paragraph 34.  You talked about Mr. James being with Oath

Keepers.  And it's depicted in the photograph that follows

paragraph 34, correct?

A. Yes, sir, I'm on paragraph 34.  Say again?

Q. Yeah.  You've got a big red circle around him showing him

there.

A. Yes.

Q. That's not an illegal place to be; is that accurate?

A. Not to my knowledge, sir.

Q. When you say not to your knowledge, if it was illegal to

be there, you would know that, wouldn't you?

A. I don't know that.  I don't know the exact location of
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these photographs, and they differ from the photographs that

were from the inside of the Capitol.

Q. Let me go back to basis of knowledge again because you

came here to testify today in this hearing.  You prepared for

it.  You went over the affidavit and the notes, the videos, the

photographs, all that stuff, right?

A. Yes, sir.

Q. And so you would have known if there was a photograph that

depicted him in an illegal location that was in the affidavit,

would you not?

A. I would.  To my --

Q. Okay.  And so the fact that you didn't say that means that

you researched it and you found out that this was not an

illegal location.

MR. CORNELIUS:  Excuse me, Your Honor.  I object to

him not allowing the witness to finish his answer and also

object to his raising his voice and would ask if he could just

kind of calm down a little bit.

THE COURT:  I'm not sure that that's a proper

objection.  I don't feel that Mr. Threatt has been losing his

cool.  However, I will ask you to make sure that if you

answer -- or if you ask a question, you allow the witness the

opportunity to answer it.

MR. THREATT:  I'll do that better, Your Honor.  Thank

you.
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THE COURT:  Thank you.

BY MR. THREATT: 

Q. Paragraph 37, you talked about cell tower -- cell phone

records.  And you said that the records were consistent with a

cell tower -- I think the affidavit actually says,

paragraph 37, the cell phone associated with phone number 4034

was identified as having used a cell site consistent with

providing service to the geographic area that includes the

interior of the United States Capitol Building, correct?

A. Yes.  That's correct.

Q. And before I ask you some more questions about that, are

you a cell phone expert?

A. I'm not, sir.

Q. Do you know whether or not cell towers can provide service

to areas as wide as six miles?

A. I have no knowledge of that, sir.

Q. Okay.  So when you read from the affidavit that the cell

phone associated with that number used a cell site consistent

with providing service to a geographic area that includes the

interior of the United States Capitol, that area that's

including the Capitol could be the city of Washington, D.C.

A. I don't know the answer to that, sir.

Q. Okay.  One of the other things that I want to ask you

about, Agent, is that -- I'm kind of a word guy, being a

lawyer; and there's a word that's used a lot here that's called
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"stormed."  You recall that being used quite often in the

affidavit?

A. Yes, sir.

Q. And "stormed" is a verb that describes a manner of moving.

Is that fair to say?

A. Well, sir, unlike you, I am not a word guy.

Q. Okay.  But you wouldn't describe me storming if I was

walking like this, would you?

A. No, sir, I would not.

Q. So "storming" is an aggressive movement, correct?

A. Yes, sir.  I agree with that.

Q. And so is there a photograph that depicts Mr. James

storming anywhere?

A. Not that I have seen, sir.

Q. And if there was one, you would have seen it.

A. I can't testify to that.

Q. So then where the affidavit says "stormed," it talks about

the mob storming places.  What I'm looking for here is a place

where the affidavit says that Mr. James stormed somewhere.  Can

you point me to that?

A. Offhand I can't.  I would have to reread the whole

affidavit to make an accurate statement on that, sir.

Q. You know, I'm inclined to let you do that, but I'm sure

you've read it multiple times.

A. I have, sir.
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Q. Okay.  I'm concerned because when it uses verbs like

"breach" and "storm," those terms indicate behaviors that are

violative of the law.  And I want to know not what the mob did

but what Mr. James did.  Is that coming across?

A. I understand, sir, yes.

Q. Okay.  Now, finally, let's talk about the search warrant

at his home.  You found a shotgun.

A. I --

Q. Or other agents found a shotgun?

A. Yes, sir.  I was not present at the search.

Q. Okay.  And you described the three AR-15-style rifles.

A. I've seen the photographs of them, yes, sir.

Q. Sure.  And those rifles have whatever context they have to

whoever thinks whatever they think about them, right?

A. Say again, sir?

Q. I said those guns have a context sometime that's external

to what they really are?  Does that question make any sense?

A. I'm not sure I understand, sir.

Q. Okay.  He emphasized the fact that there were three AR-15

guns, did he not?

A. I remember there being, from the photographs that I

observed, three AR-15s.  From a quick perusal of the

photographs that were taken during the search, I happen to

remember those three.  I would consider myself a firearms

enthusiast -- 
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Q. Sure.

A. -- when it comes to military-style firearms.  So those

three stuck in my mind because I remembered the components to

them, and so I'm more comfortable testifying to those.

As far as the other weapons, firearms that were in the

house, I'm not as comfortable to the details to those.  For

instance, I believe there were some .22-caliber rifles, another

rifle I referred to as a hunting rifle, but I'm not -- I can't

look at those and have the same familiarity that I would with

looking at an AR-15 rifle.

Q. Well, the reason I asked you if they were emphasized is

because I found it particular that you were asked if the

ammunition that was found would fit the guns that were there.

A. The only photograph of ammunition I have seen, sir, is an

ammo can that had loose 5.56 -- 

Q. Sure.

A. -- or .223 rounds in it, which, again, I feel fairly

comfortable identifying visually.  However, I have not seen

photographs of any other ammunition.  That doesn't mean that we

didn't find any -- 

Q. Sure.

A. -- or that it wasn't seen.  But in my, again, fairly quick

perusal of the photographs from that search scene, that was the

one that remained in my mind that I could speak to today.

Q. Well, I'm not a gun guy, so help me with this.  What's
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unusual about having bullets that fit the guns?

A. Nothing.

Q. Okay.  And then you started out talking about your

military service, and I think you said that you served with

distinction is the way I took it.  And thank you for your

service.

A. Thank you, sir.

Q. You described that you were a -- let's see, Sergeant First

Class, E-7, and a Green Beret, correct?

A. Yes, sir.  The job -- specifically, the last job I held

was a special forces intelligence sergeant.

Q. Okay.  And that you share that in common with Mr. James?

A. From what I remember of seeing Mr. James' military

records, I can't recall if we were in Iraq at the same time,

but it was very close in terms of the time frame that I was

there and that he was there.  And so I was -- like to talk to

fellow veterans, particularly folks that have a shared place -- 

Q. Sure.

A. -- and a shared timeline and --

Q. Sure.

A. -- that shared perspective.

Q. You had something in common with him.

A. Yes, sir.

Q. And at the time that he was restrained and you found out

that he was a combat veteran, it made you feel more comfortable
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with him, didn't it?

A. I had already known this about him, sir, and so I was

looking forward to speaking to Mr. James about his military

experience prior to even encountering him.

Q. In fact, it made you comfortable enough to give him less

restraints than had he not been a veteran; is that correct?

A. I like to think, sir, that I would have done that for any

prisoner that we were transporting for a long way.  We had

about an hour-and-30-minute journey from where we arrested

Mr. James to where we brought him to the U.S. Marshals to

transfer the custody.  So during the transport Mr. James said

he was dehydrated so I provided him with a bottle of water.

I asked him several times if he was hungry.  Initially he

was not.  But as we got closer to Birmingham, he developed a

little bit of an appetite, so we made a quick drive-through

stop in a McDonald's and bought him a cheeseburger.  But as I

said, I would have done that, I think, for any prisoner that I

was transporting over that distance.

Q. Is it fair to say that you did it after you knew that he

was a fellow veteran?

A. I did know that he was a veteran prior to that transport,

sir, but that didn't influence my decision to how I treated him

during our conversation or during his transport.  It definitely

influenced some of the topics of conversation, but it didn't

influence my behavior or my actions towards him.
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Q. Thank you.

A. Thank you, sir.

THE COURT:  Any redirect for this witness?

MR. CORNELIUS:  No, Your Honor.  Thank you.

THE COURT:  Thank you, Special Agent Jones.

THE WITNESS:  Thank you, sir.

THE COURT:  Any other witnesses for the government?

MR. CORNELIUS:  No, Your Honor.  Thank you.

THE COURT:  I'll hear any witnesses for the defense.

MR. THREATT:  Your Honor, we're going to call Audrey

James.

AUDREY JAMES 

was thereupon called as a witness and, having first been  

duly sworn, testified as follows: 

THE WITNESS:  May I also remove my mask?

THE COURT:  You may.  I was just about to offer.

THE WITNESS:  I can't breathe.

THE COURTROOM DEPUTY:  Please state your first and

last name for the record.

THE WITNESS:  Audrey James.

THE COURTROOM DEPUTY:  And will you please spell

first and last name.

THE WITNESS:  A-U-D-R-E-Y, last name J-A-M-E-S.

THE COURTROOM DEPUTY:  Thank you.

... 
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DIRECT EXAMINATION 

BY MR. THREATT: 

Q. Ms. James, who are you to Mr. James?

A. I'm his wife.

Q. Okay.  Let's start with the hard stuff first.

A. Okay.

Q. Would you lie to help him?

A. No.

Q. Why not?

A. I have nothing to lie about, and I have children to think

of that need their mother.

Q. And you realize you're under oath.

A. Yes, I do.

Q. And that there could be repercussions if you did, in fact,

lie under oath.

A. Yes, sir.

Q. How long have y'all been married?

A. It will be five years in October.

Q. Do you have children?

A. We have three.

Q. What ages?

A. 14, 11, and 3.

Q. Where do you live?

A. In Arab, Alabama.

Q. And how did you get to Arab?
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A. I'm originally from that area, and I have family in the

area.

Q. What family do you have there?

A. I have my sister and brother-in-law, my aunts -- several

aunts and uncles and cousins.

Q. How many family members do you have in that area?

A. 20, give or take a few.

Q. Oh, wow.

A. Yeah.

Q. So those are all Joshua's family now by marriage.

A. Correct.

Q. Okay.  Are you close?

A. We are, uh-huh.

Q. Do you engage in family activities regularly?

A. We do, yes.

Q. He knows them all?

A. Yes.

Q. What type of home do you live in?

A. We live in a three-bedroom, two-bath house on a little bit

over an acre.

Q. And your children attend school in the area?

A. They do.

Q. Now, there were firearms in your house, correct?

A. Correct.

Q. Were they removed by the law enforcement officers?
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A. No.

Q. Would you have any problem giving them up if your husband

could come home?

A. I would hand them over in a heartbeat.

Q. Let's talk about how you got married.  Where did you meet?

A. We met back in 2007 through a mutual friend.

Q. Was that after your husband had gotten out of the

military?

A. He had just gotten out of the military when I met him.

Q. And do you know very much about his military service?

A. I do, yes.

Q. You've got a big framed piece of --

A. I do.  Purple Heart.

Q. -- document in your -- what is that document?

A. This is his Purple Heart that he received for his wounds

sustained in Iraq.

Q. Do you know how he got it?

A. Yes.

Q. How did he get it?

A. His platoon was bombed, and he was under a pile of rubble

from a bridge that his platoon was stationed on.  They had to

dig him out.  And he's had multiple surgeries to his face, and

he has titanium plates in his face.

Q. Did anyone else in the platoon survive the bombing?

A. I know that there were three that died from his platoon.
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I'm not sure, to my knowledge, if anyone else survived.

Q. What does your husband do for a living?

A. He owns his own pressure-washing company.

Q. And how long has he owned it?

A. About three years, I would say.  Three full years we've

had it going.

Q. Describe your business.  Describe his business.

A. He does residential and commercial pressure- and

soft-washing.  So he will get calls from customers, take some

measurements; and then if they accept his estimate, he will go

and clean their properties.

Q. Do you have a criminal record?

A. No, sir.

Q. Okay.  At some point your husband started interacting with

Oath Keepers.  Did you know about that?

A. I did, yes.

Q. When did you find out about it?

A. I know he had met some when we lived in Florida, but the

only affiliation he ever had with them at that point was when

the Florida Keys had all that damage, and they went and

provided supplies and helped clean up the debris.

Q. When was that?

A. Oh, gosh.  I'm not sure the date.  I would have to look at

when that hurricane was.

Q. Were you living in Alabama when that happened?
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A. No.  We were in Florida.  That's the first time I've ever

heard of the Oath Keepers.  And then since then, there hasn't

been a lot of communication until recently.

Q. So this was over three years ago.

A. Correct.

Q. Recently, had he had any involvement with the Oath Keepers

that you were aware of?

A. I know that he has been providing security at a few of the

rallies.

Q. How do you know that?

A. Because he told me.

Q. Okay.  Do you know if he did that provision of security at

places other than Alabama?

A. Oh, he has not, no.

Q. Did he go to other states to provide security services?

A. I know that he has, yes, in Texas provided some security

services, and then D.C. for, I think, one or two rallies.

Q. Okay.  And what do you know about what he did while he was

there?

A. I know that he did his job as a security detail for the

speakers at -- I think it's a Stop the Steal speech that

morning is all I know.  And one other speech prior to January,

a rally, he was, for another speaker, a security officer.

Q. Would it be fair to characterize your husband as the

primary breadwinner of your family?
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A. Yes.  It would be 100 percent fair.

Q. Is it also fair to say that there would be financial

consequences if he were not able to come home?

A. Correct.

Q. Would that still motivate you to tell the court something

that wasn't true?

A. No.

Q. Let me ask you this:  If you were asked to be a

third-party custodian, has anybody explained to you what that

means?

A. Someone from your office has explained that to me.

Q. What do you understand that to mean?

A. I understand that if he were to be allowed to go home,

that there would be conditions that he would have to follow;

and I would have to ensure he follows those.  And if he were to

not, it would be my responsibility to let the courts know that

he has failed to follow the requirements.

Q. Do you understand that to mean that you would be the

police for your husband?

A. Correct.

Q. And that if he violated the conditions, even in a very

minor way, and you didn't tell, you could suffer personal

consequences?

A. Correct.

Q. Okay.  And that if he did and you told on him, he could go
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to jail.

A. Correct.

Q. You would be willing to do that?

A. Yes, I would.

Q. Why?

A. Because I know that he would not do that.  He would not

jeopardize his family.

Q. Are there any other adults in your house other than your

husband and you?

A. No.

Q. Do you work?

A. I am a full-time Realtor; but since relocating back home,

I have not worked as much as I am used to.  And since having

our third child, I've had the opportunity, thanks to my

husband, to be able to stay at home with this child.

Q. Do you have a landline telephone?

A. We do.

MR. THREATT:  Your Honor, I have no further

questions.  I pass this witness.

THE COURT:  Any cross-examination?

MR. CORNELIUS:  Yes, Your Honor.

CROSS-EXAMINATION 

BY MR. CORNELIUS: 

Q. Did you say that you met your husband approximately in

2007?
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A. Correct.

Q. Were you aware of his arrest in 2011 in Jacksonville,

Florida?

A. The only arrest I'm aware of is when he was working

handing out fliers, and it was a trespass or something.

Q. So you don't know -- you're not aware of whether he

refused three orders by the police officer to sit down?

A. I am not.  We were not together at that time.  I was

married to someone else, so we didn't have a lot of

communication at that time.

Q. So you don't know whether it's true or not that he told

the police officer that was giving him lawful commands, Put the

gun down.  You don't know whether he told the police officer

that, whether he ordered the police officer to put his gun

down?

A. Oh, I didn't -- no, I've never heard that.

Q. Okay.  You don't know whether he told the police officer,

You can't arrest me.  I'm military police with the U.S. Army.

You don't know whether that's true or false?

A. I do not know.

Q. Okay.  Mr. Threatt asked you to tell the judge about some

of your knowledge with regard to your husband's interaction

with the Oath Keepers.  Do you remember that?

A. Yes.

Q. And you told us -- you told the judge that he, meaning
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your husband, went to rallies out of state, including in Texas

and D.C., correct?

A. I don't remember if it was a rally in Texas.  I just know

he was in Texas.

Q. Forgive me.  Events.

A. Okay.

Q. Is that -- so in Texas and in D.C., he traveled out of

state in his capacity as an Oath Keeper to provide security at

some type of events, correct?

A. Correct.

Q. Was he paid for those events?

A. Yes.

Q. Do you know who paid him?

A. I know he received the funds from Oath Keepers, but I do

not know where those funds came from.

Q. Do you know if he was paid in cash or in a check or --

A. I do know that they sent me the funds via a mobile app.

Q. Do you still have access to the people that paid you that

money in your phone?

A. I do have a screenshot, yes, where I received funds that

says Oath Keepers.

Q. Would you be willing to share that with the FBI, the Oath

Keepers that paid you for your husband's activities on their

behalf in other states?

MR. BUTLER:  Your Honor, may I approach as the
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defender?

THE COURT:  You may.  

Do you need this on the record?

MR. BUTLER:  No.

THE COURT:  Let's do it off until we need it.  Do we

need sound?

MR. BUTLER:  Sound might be good.

(Bench conference off the record with counsel, defendant 

not present.) 

BY MR. CORNELIUS: 

Q. So back to your husband's having traveled out of state to

provide security for Oath Keepers, and your testimony is that

he was paid for that activity, correct?

A. I know that they sent money to me to assist with him being

gone with me and the children.

Q. Do you remember about how much it was?

A. Maybe around $1,500 over the span of the couple months.

Q. And forgive me.  So a couple of months -- and I'm not --

I'm just trying to get a ballpark.  15 months over the past

year?  15 months over the past two months?  And I'm not being a

smart aleck with you at all.  I'm just trying to --

A. Maybe $1500 over the past month or two, maybe.

Q. Before this?  

A. Before -- 

Q. Before the events that brought us here today or before
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January 6th?

A. It was actually after January 6th when he was in Texas.

Q. So -- and forgive me.  I'm not trying to -- I'm just

trying to make sure I've got it straight.  Your best judgment

is that he was paid $1500 through you -- and I'm not trying to

say that's right, wrong, or indifferent --

A. Yeah.

Q. -- for the work he did after January 6th and today.

A. And today?

Q. Between the period of time between January 6th and today.

A. It was just my understanding that they sent it to me to

help support my children while he was not there.  I don't -- it

didn't say what it was for.

Q. Sure.  That's fine.  Do you know if he was -- do you know

whether he traveled out of state before January 6th, like, to

places other than to Washington, D.C., on behalf of the Oath

Keepers?

A. I think that he did go to one other rally on -- at a

capitol.  I think it might have been Georgia, if I remember

correctly.

Q. Was he paid for that trip to Georgia?

A. Not to my knowledge.

Q. The -- I believe you testified to Mr. Threatt that he did

his job as security at a Stop the Steal rally in Washington,

D.C., correct?
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A. Correct.

Q. What was being stolen where your husband was providing

security?

A. I can't attest to that.

MR. THREATT:  Objection, Your Honor.

A. All I know is the name of the rally.

MR. THREATT:  Objection.  That calls for a conclusion

that's completely irrelevant.

THE COURT:  I'll overrule that objection, but I think

she's already answered.

BY MR. CORNELIUS: 

Q. You don't -- do you know?

A. All I know is it's the name of the rally.

Q. And Mr. Threatt asked you about financial consequences if

the court decided that his client should be detained.  And I'm

curious about whether or not the money that the Oath Keepers

paid your family, did that fully compensate or fully eliminate

any financial consequences for his choices to be away from the

family at these events?

A. I would say it did because it was used for groceries and

things that we might need while he was away.

Q. But it's true that he was making choices to be away from

the three kids -- the children that you told us about, and you,

to be at these -- with these Oath Keeper people providing

security, correct?
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A. Sure.

Q. Thank you, ma'am.  I appreciate it.  And I'm sorry you're

in this -- I'm sorry.

A. Thanks.

THE COURT:  Any other redirect for this witness?

MR. THREATT:  No, sir.

THE COURT:  All right.  Thank you, Ms. James.  You

can step down.

THE WITNESS:  If I can figure out how to get out.

THE COURT:  All right.  Are there any other witnesses

for the defense?

MR. THREATT:  No, sir.

THE COURT:  All right.  I'll hear argument, then,

starting with the government, since it is your burden.

MR. CORNELIUS:  Your Honor, before the evidence

closes, could we offer Government's Exhibit Number 2, which is

part of the pretrial services report?  I've provided it to the

defense and to pretrial services -- there she is -- last night.

We offer Government's Exhibit Number 2.

THE COURT:  I don't know what it is.

MR. CORNELIUS:  May I approach?

THE COURT:  You may.

MR. CORNELIUS:  Your Honor, we're offering it as

history and characteristics of the defendant.

THE COURT:  Is there any objection?
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MR. THREATT:  Your Honor, we object.

THE COURT:  You do object?

MR. THREATT:  We object to an arrest report.  We

don't object to the report of the case and what happened, the

disposition report.  The arrest report is an uncorroborated and

uncross-examined statement of an officer, and it doesn't say

what happened.  What actually happened is that the terms were

thrown out.  That should come in, not this arrest report.

THE COURT:  All right.  I'm not looking at it yet,

just to make sure that I'm not considering something

inappropriate here.  But this relates to the offense that's

described in the pretrial services report as occurring on

May 25th, 2011, I'm assuming; and it's already reported in the

pretrial report as adjudication withheld, which I interpreted

to mean that there is no conviction accompanying that

allegation.

MR. CORNELIUS:  (Nods head up and down.)

THE COURT:  All right.  And so this is just the

police report associated with that?

MR. CORNELIUS:  Yes, Your Honor.  And it's -- I'm not

offering it as evidence that he was found guilty.  I'm offering

it -- as Your Honor well knows, one of the factors in the Bail

Reform Act is the history and characteristics of the defendant.

And part of the allegations in this case is that he obstructed

an official proceeding.  Obstructed the government, in other
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words.  And the relevance as to the history and characteristics

is how he behaved when he was confronted by law enforcement

down in Florida.

MR. THREATT:  And our objection is that it's not

evidence of that at all.  It's evidence of what the police

officer said.  It's not corroborated, it's not cross-examined,

and it was disposed of.

MR. CORNELIUS:  And, Your Honor, if I could, as

everybody well knows, Your Honor is allowed to consider hearsay

testimony in this proceeding.

THE COURT:  Right.  The objection is overruled.  I

will admit Government's Exhibit 2.

(Exhibit G-2 admitted.) 

THE COURT:  Certainly you can argue about what value

it has, if any.

Is there any other evidence you wanted to present?

MR. CORNELIUS:  Your Honor, we had already moved to

admit Government's Exhibit Number 1, so it's just

Government's 1 and 2.

THE COURT:  All right.  I'll hear your argument,

then.

MR. CORNELIUS:  Your Honor, as to the issue of

detention, this is a detainable offense under 18 U.S. Code

Section 3142(f)(2)(B).  And the reason that's so is precisely

why it's appropriate in this case.
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I can't think of a more clear example of a serious risk to

obstruction of justice than what occurred on January 6th.  And

it's fine -- people can minimize one person's conduct, and

that's perfectly appropriate.  I think, you know, it's fine to

consider.  But it doesn't change the central fact that the men

and women of law enforcement who were there that day were

overwhelmed by a mob.  The defendant was part of that mob.  And

nothing at all the defense counsel says, nothing can change

that fact.  It's equally true that he's not the one that killed

the police officer with a fire extinguisher.

It's equally true that he earned a Purple Heart fighting

for our country.  It's equally true that he's got a lovely wife

and three kids.  None of that matters to what this -- what is

at stake here, and that is he made a deliberate choice to join

with 800 or a thousand other people as part of an assault on

democracy.  And that's exactly what it was.  It was an assault

on democracy.  Our country had spoken.  All that was happening

that day was a peaceful transfer of power.

If he and his fellow Oath Keepers truly believed in the

oath that they swore to the Constitution of this country, they

wouldn't have been inside that building.  They would have been

peacefully protesting.

I'm reminded of the March on Washington in 1963 when

people had real issues.  And forgive me, I'm getting a little

bit upset.  They had real grievances, and they peacefully
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marched on the Mall.  And this defendant and his -- the rest of

these people chose a different path, to storm, I mean, to

engage in a siege.  I mean, choose whatever word you're

comfortable with.

That's not a choice I made.  It's not a choice his wife

made.  It's not a choice his lawyer made.  It's a choice he

made to affiliate himself with these Oath Keepers who

participated in this assault on democracy.

Something else Mr. Threatt -- it doesn't matter what else

he says, he will not be able to change this central fact, that

his client was in touch with Oath Keepers before, during, and

after.  He will not be able to change the central fact that his

client was in pictures with them before, during, and after, and

that he was inside that -- inside that building.  And we all

know that -- we all know that the vote certification was

stopped because of what the mob did.

And, Judge, the fact of the matter is that the

comparatively few members of law enforcement were overwhelmed

by this group of people.  He's part of that group.  And so at

what point do we excuse his participation in this group's

activity because he wasn't the one who killed the police

officer with the fire extinguisher, he wasn't the one that

knocked the window out or whatever else?

And, Judge, that's it for now.  Will I be allowed a

rebuttal briefly -- brief rebuttal?
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THE COURT:  (Nods head up and down.)

MR. CORNELIUS:  Thank you.

THE COURT:  Mr. Threatt.

MR. THREATT:  Your Honor, there's such a thing as

painting with a broad brush, and then there's a spray can.  The

problem with that is that when you attribute the behavior of a

mob to an individual, then that holds him responsible for the

worst actions of the worst of the people that were there.

What is the evidence that the court has heard about what

Joshua James did that day?  That's what's important in your

determination.  He wasn't part of the stack.  He didn't assault

a police officer.  He didn't kill anybody.  He was standing in

still photographs.  The witness said that he wasn't moving.  He

wasn't acting violently.  The evidence that you have shows him

engaged with a group of people, but he wasn't doing anything

that makes him a danger to the community.

He has community ties.  The government has conceded that.

He's not going anywhere.  He's no risk of flight.  Probation

has evaluated that he can be trusted to return to court.

He is a person who has followed orders all his life, Your

Honor.  An individual who would risk his life for strangers is

not someone who would violate a rule of this court.

THE COURT:  Thank you.

It's not an exercise in the last word, but if you have a

word that you need to make.
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MR. CORNELIUS:  Judge, I'd just like to end, thank

you, with the last thing that was said.  And during his

military service for us all, I'm sure he did follow orders.

But he wasn't -- he wasn't following authority on January 6th.

And as Your Honor will see from the report, if those

allegations were true in this police report, he wasn't

following the orders of that Jacksonville, Florida, police

officer.

That's all I want to say.  Thank you, Judge.

THE COURT:  Thank you.  Let me take a recess.  I want

to review this evidence you just submitted.  And then we'll be

back on the record.

(Recess from 2:57 p.m. to 3:08 p.m.)

THE COURT:  We're back on the record.

Mr. James, let me start with the preliminary hearing

portion of today's proceedings.  I do find that the government

has presented sufficient evidence to establish the offenses

that are set out in the complaint, and so you will be held over

for further proceedings in the District of Columbia.

Turning to the detention issue, as you've both recognized,

there's been no substantial evidence of a flight risk

presented, and I find the government has not established that

you're a flight risk.  The question then becomes whether you

would be a danger to the community if allowed on bond pending

trial.
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As I've considered that, I've obviously considered

evidence on both sides of that equation.  Weighing against

detention, I find it significant that you have no meaningful

criminal history.  I've also considered and I find significant

your military service.  And I also find it to be meaningful

that you have strong family support, both here in the

courtroom, and I appreciate you being here, and in the larger

community in Arab.

Of course, weighed against that, there are some

circumstances that would lead me towards a finding that

detention is appropriate.  One of the most significant ones has

not been discussed today, but it appeared in the pretrial

services report, and that's your mental health record.

Mr. James, your diagnosis of PTSD, anxiety, and depression

strikes me as a particularly volatile combination, and there's

some real red flags for me in your mental health history, the

repeated hospitalizations.  I know there haven't been any since

2015, but that's a very significant concern for me when we

start thinking about how appropriate it would be to have you

out on bond.

I'm also very concerned about your admission that you've

refused to take any of your prescribed medications for your

mental health conditions since 2017.  All of that raises some

concerns for me about your stability and maybe your ability to

recognize that problem and address it in a healthy way.
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Combined with that, I do have concerns about your access

to firearms.  I'm not saying there's anything illegal about

owning the guns that were found in your home, but I do feel

that that mix of the mental health issues and weapons and your

familiarity with those weapons is very dangerous.

I've also considered the weight of the evidence against

you.  As you've heard already, I've found probable cause.  But

we've heard a lot more than probable cause to believe that you

committed these offenses.  We've seen the photos, cell site

information, the Oath Keepers information found in your home

this week.  All of that leads me to find that there is a

substantial amount of evidence supporting these charges.

And the final factor, I think, here that I've considered

is the nature of this offense, which, of course, is one of the

factors set out in 3142.

You know, regardless of whether I buy the argument that

you could join a mob of people at the Capitol and then insulate

yourself from what that mob did, it's clear to me that you

intentionally joined in a violent uprising against our

government.  And I'm even more concerned about your association

with this Oath Keepers group that we've heard about.

It's clear to me that you're not someone who was simply

caught up in the excitement on January 6th.  We've seen or

heard about phone records that I think makes it clear that you

were involved in planning some of this operation, and certainly
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your continued communications on the back end show me that

there's no remorse there, and there's no recognition of the

lasting damage that was done on January 6th.

I really think, Mr. James, that you knew exactly what you

were getting into, but maybe your intent is a little beside the

point.  The point is for me that your conduct on and around

January 6th, when I combine that with what I know about your

mental health conditions and your access to firearms, all of

that leads me to conclude that there are no appropriate

conditions of release here.

You are going to remain in the custody of the marshal

pending trial, and you'll be transported to the District of

Columbia for trial.

Is there anything else that we can take up today?

MR. CORNELIUS:  Not for the United States, Your

Honor.

MR. THREATT:  No, Your Honor.

THE COURT:  We're adjourned.  Good luck, Mr. James.

(Proceedings concluded at 3:13 p.m.)  
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