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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,
V. No. 21-cr-690 (RCL)

PHILIP SEAN GRILLO,

Defendant

= N N N N N N N’

RESPONSE TO GOVERNMENT’S MOTION IN LIMINE REGARDING
AUTHENTICATION OF PHOTO AND VIDEO EVIDENCE

The government has moved pursuant to the Federal Rules of Evidence 104, 901, and
902 for a pretrial ruling from the Court that certain categories of photo and video evidence may
be authenticated and admitted into evidence using a variety of methods should the parties fail
to reach stipulations in advance of trial. See Gov’t Mot., ECF No. 49 at 1. While the
government asserts it has “provided the Defendant with photos and videos it plans to introduce
at trial,” it acknowledges that based on its continued investigation it may seek to introduce
additional video and photographic evidence not previously disclosed or identified to the
defendant. /d. As an initial matter, as of the date of this submission, the defendant has not
received an exhibit list, or any proposed stipulations from the government pertaining to the
evidence which is the subject of its motion.

The defendant does not anticipate that he will object to the authenticity of the images
depicted in the photographic or video evidence described in the government’s motion and
believes the parties may well be able to reach a stipulation regarding the admissibility of much

of the photo and video evidence. Further, the defendant agrees that the authenticity of photo
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or video evidence may be established using the methods outlined in the government’s motion.
See Gov’t Mot. ECF No. 49.

Nonetheless, as the government concedes, absent a stipulation a pre-trial ruling does
not alleviate the need for the government to lay a proper foundation before the jury at trial.
Thus, the defendant reserves the right to object to the admission of evidence should the
government fail to lay the proper foundation.

Further, while in agreement regarding the methodology the government may use to
establish the authenticity of photo and video evidence, the defendant is not conceding the
admissibility of the photo and video evidence under either Federal Rule of Evidence 401 or
403. As the government is not seeking a ruling regarding the admissibility of any particular
exhibits, the defendant is not including specific objections to each and every potential photo
or video the government may seek to admit.

Rule 401 mandates that evidence is relevant only if “it has any tendency to make a fact
more or less probable than it would be without the evidence, and, the fact is of consequence in
determining the action.” Fed. Rule. Evid. 401. Evidence that is not relevant is not admissible.
Fed. Rule. Evid. 402.

Rule 403 prohibits even relevant evidence when its “probative value is substantially
outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the
jury...” Fed. Rule. Evid. 403. “Unfair prejudice” results when some potentially relevant
evidence is designed to “lure the factfinder into declaring guilt on a ground different from

proof specific to the offense charged.” Old Chiefv. U.S., 519 U.S. 172, 180 (1997).

! The defendant agrees that the video evidence from the Senate Recording Studio is self-authenticating
under Federal Rule of Evidence 902.
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Photos or videos not purporting to depict Mr. Grillo or events at the Capitol for which
he was not present or demonstrably unaware of at the time of his alleged conduct would likely
not meet the threshold for relevancy under Rule 401. Even if the Court were to determine such
evidence was admissible under Rule 401, photos and videos of destructive or violent acts
committed by others present at the Capitol on January 6, 2021 are arguably more prejudicial
than probative and thus inadmissible under Rule 403.

Additionally, were the Court to determine that video images are relevant and admissible
under both Rule 401 and 403, the accompanying audio is only relevant and admissible if the
government could establish that Mr. Grillo was sufficiently close to the speaker that he would
have been able to hear what was being said. Thus, the statements of the recorder of the video
do not have a tendency to make any fact of consequence in determining the action more or less
probable and are therefore inadmissible under Rule 401. Moreover, any slight probative value
would be “substantially outweighed” by the danger of “unfair prejudice” and should be
excluded pursuant to Rule 403.

Finally, should the government seek to introduce as single exhibits compilation videos
filmed by “others present at the Capitol” including what it has described as “open-source
video”, these videos appear to have been filmed by multiple recorders, from varying
viewpoints and varying times. See Gov’t Mot., ECF. No. 49 at 11. In nearly all January 6 trials,
the government has moved to admit a 22-minute video montage capturing surveillance of
thousands of other individuals on the Capitol Grounds and inside the Capitol building on
January 6, 2021. The defendant objects to this video under Rule 401, 402, and 403. This
objection is further addressed in the Defense Motion In Limine to Preclude Certain Evidence

at Trial. The defendant reserves the right to object to the admission of additional such exhibits
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as there is a danger they would serve to confuse and mislead the jury regarding the course of

events as they unfolded.

Conclusion
For the foregoing reasons, the defendant does not object to the Court issuing a
preliminary ruling regarding the appropriate methods the government may use in attempting
to authenticate photo and video evidence absent a stipulation between the parties. The
defendant requests, however, that the Court order the government to identify with particularity
the specific photo and video exhibits it is seeking to introduce so that the defendant has
sufficient opportunity to review the exhibits and the Court has sufficient opportunity to rule

on any objections in advance of trial.

Respectfully submitted,

By: /s/ Michael Padden
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