


Full Text

9 UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA) UNITED STATES OF
AMERICA,))) v.) Case No. 1:21-cr- 00223 (APM)) MATTHEW MARK WOOD,)) Defendant.)) DEFENDANT
WOOD'S MOTION TO DISMISS COUNTS TWO AND THREE OF THE INDICTMENT CHARGING VIOLATIONS
OF 18 USC 1752 1 9 TABLE OF CONTENTS Table of Contents
........................................................................................................................ 2 Table of Authorities
................................................................................................................. 3-4 I.
INTRODUCTION........................................................................................................... 5 II. STATUTORY
HISTORY AND FACTUAL BACKGROUND ....................................... 5 A. Section 1752 and the U.S. Secret
Service ............................................................. 6 1. The legislative history of §
1752............................................................... 6 2. The current § 1752
................................................................................... 9 3. History of the protection of the Executive Mansion
................................ 11 B. The criminal complaint and Indictment .............................................................. 13 III.
ARGUMENT ................................................................................................................ 16 A. Standard for a Rule
12(b) motion to dismiss a criminal information ................... 16 B. The Indictment fails to state an offense because
only the USSS restricts areas under § 1752 ................................................................................ 17 C. If the
government's interpretation of § 1752 is applied, it is unconstitutionally vague as to Wood
.................................................................. 20 1. The government's interpretation of § 1752(c) is unconstitutionally
vague ......................................................................... 20 2. The government's interpretation of § 1752(a)(2) is an
unconstitutionally vague boundary standard ........................................... 24 D. The rule of lenity dictates that
ambiguities in § 1752 be resolved in Wood's favor
..................................................................................................... 27 E. The novel construction principle dictates
against the government's interpretation, which would operate as an ex post facto law................................ 28 IV.
CONCLUSION ............................................................................................................. 30 2 9 TABLE OF
AUTHORITIES CASES Bouie v. City of Columbia, 378 U.S. 347 (1964)
................................................................... 25-26 Buckley v. Valeo, 424 U.S. 1 (1976)
.......................................................................................... 17 City of Chicago v. Morales, 527 U.S. 41 (1999)
................................................................... 21-22 Citizens United v. FEC, 558 U.S. 310 (2010)
............................................................................ 18 Connally v. General Constr. Co., 269 U.S. 385 (1926)
......................................................... 22-23 Ctr. for Biological Diversity v. E.P.A., 722 F.3d 401 (D.C. Cir. 2013)
...................................... 14 Corley v. U.S., 556 U.S. 303 (2009)
.......................................................................................... 14 Edwards v. District of Columbia, 755 F.3d 886 (D.C.
Cir. 2014)............................................... 18 Hamling v. United States, 418 U.S. 87 (1974)
........................................................................... 12 Hoffman Estates v. Flipside, Hoffman Estates, 455 U.S. 489
(1982).............................. 17, 20, 23 Kent v. Dulles, 357 U.S. 116 (1958)
.......................................................................................... 22 Kolender v. Lawson, 461 U.S. 352 (1983)
................................................................................. 17 Mova Pharm. Corp. v. Shalala, 140 F.3d 1060 (D.C. Cir.
1998) ............................................... 14 Nat'l Ass'n of Mfrs. v. Taylor, 582 F.2d 1 (D.C. Cir. 2009)
....................................................... 17 Papachristous v. City of Jacksonville, 405 U.S. 156
(1972)................................................. 17, 23 Sessions v. Dimaya, 138 S. Ct. 1204 (2018)
......................................................................... 17-19 United States v. Am. Trucking Ass'ns, Inc., 310 U.S. 354
(1940) ............................................... 13 United States v. Ballestas, 795 F.3d 138 (D.C. Cir. 2015)
......................................................... 12 United States v. Brownstein, 849 F.3d 1101 (D.C. Cir. 2017)
.................................................... 17 United States v. Bursey, 416 F.3d 301 (4th Cir. 2005)
........................................................ passim United States v. Bursey, 2004 U.S. Dist. LEXIS 29661 (D.S.C. Sept.
13, 2004) ................. passim United States v. Granderson, 511 U.S. 39 (1994)
...................................................................... 24 United States v. Harmon, 474 F. Supp. 3d 76 (D.D.C. 2020)
..................................................... 12 3 9 United States v. Santos, 553 U.S. 507 (2008)
............................................................................ 24 United States v. Wiltberger, 18 U.S. 76 (1820)
.......................................................................... 24 United States v. Lanier, 520 U.S. 259 (1997)
............................................................................ 17 United States v. Moore, 613 F.2d 1029 (D.C. Cir. 1979)
........................................................... 13 Williams v. Fears, 179 U.S. 270
(1900)..................................................................................... 21 Wilson v. DNC Servs. Corp., 417 F. Supp. 3d 86
(D.D.C. 2019)................................................ 16 STATUTES 18 U.S.C. §
1752................................................................................................................ passim 18 U.S.C. §
3056...................................................................................................................... 6-7 RULES AND
REGULATIONS Federal Rule of Criminal Procedure 7 ....................................................................................... 11
Federal Rule of Criminal Procedure 12 ..................................................................................... 12 31 C.F.R. Part
408 ...................................................................................................................... 3 OTHER AUTHORITIES The
White House Historical Association .................................................................................. 7-9 W. Blackstone,
Commentaries on the Laws of England............................................................. 19 4 9 Defendant Wood, through
his counsel, files this motion to dismiss Counts Two and Three of the Indictment, pursuant to Federal Rule of
Criminal Procedure 12 of the Federal Rules of Criminal Procedure, because they fail to state valid offenses and
violate several constitutional protections. I. INTRODUCTION The Indictment charges that, on January 6, 2021,
Wood "did unlawfully and knowingly enter and remain in a restricted building and grounds, that is, any posted,
cordoned-off, and otherwise restricted area within the United States Capitol and its grounds, where the Vice
President and Vice-President-elect were temporarily visiting, without lawful authority to do so," in violation of 18
U.S.C. § 1752(a)(1). Exhibit 1, Indictment, Count Two. That charge, and Count Three under § 1752(a)(2) should
be dismissed with prejudice for the following reasons. Since its enactment in 1970, Section 1752 has
criminalized the unlawful entry into areas restricted for the protection of U.S. Secret Service (USSS) protectees.
Statutory text, legislative history, and common sense all point to the conclusion that the agency that restricts
such areas is the one that guards them, i.e., the USSS. But here, the government contends that any federal or



state entity may criminalize a person's movements under federal law, provided a USSS protectee is anywhere
within the area it restricts. It alleges that Wood violated § 1752 because the Capitol grounds and building had
been visibly restricted in some areas by the U.S. Capitol Police (USCP). But the USCP do not guard the Secret
Service protectees identified in § 1752; they protect members of Congress, who are neither guarded by the
USSS nor covered by § 1752. The government's interpretation of § 1752 is a nonce argument designed for
January 6 defendants alone. The Indictment should be dismissed as it does not state § 1752 offenses. The
government's statutory construction would lead to absurd results unintended by Congress. As 5 9 applied to
Wood, the government's interpretation of § 1752 is also void for vagueness, requiring dismissal under the Due
Process Clause of the Fifth Amendment to the Constitution, particularly in the context of Wood's political speech,
assembly and petitioning of the government for a redress of grievances. U.S. Const. amend I. And even if the
statute's notice were not unconstitutionally vague, the very fact that the government's interpretation of a 50-year-
old statute is without precedent means that the rule of lenity, and the novel construction principle, require any
ambiguity to be resolved in Wood's favor. II. STATUTORY HISTORY AND FACTUAL BACKGROUND A. Section
1752 and the U.S. Secret Service 1. The legislative history of § 1752 Congress enacted 18 U.S.C. § 1752 as part
of the Omnibus Crime Control Act of 1970. Public Law 91-644, Title V, Sec. 18, 84 Stat. 1891-92 (Jan. 2, 1971).
At the time, the USSS was part of the Treasury Department.1 Later Congresses would amend Section 1752, but
like its current iteration, the 1970 statute provided that it was "unlawful for any person. . . (1) willfully and
knowingly to enter or remain in. . .(ii) any posted, cordoned off, or otherwise restricted area of a building or
grounds where the President is or will be temporarily visiting. . ." 84 Stat. 1891-92.2 The statute made clear
which entity "prescribed regulations" governing the "posted, cordoned off, or otherwise 1 On November 25, 2002,
the president signed the Homeland Security Act of 2002, under which USSS was transferred from Treasury to
the Department of Homeland Security, effective March 1, 2003. Homeland Security Act of 2002, 6 U.S.C. § 101
et seq., Public Law 107-296. 2 Unlike the current § 1752, the 1970 statute did not criminalize mere entry into a
restricted area but also required the disruption of government business or the obstruction of ingress or egress
from the area. 84 Stat. 1891-92. 6 9 restricted areas where the President is or will be temporarily visiting": the
Treasury Department, of which the USSS was then part. § 1752(d)(2); 84 Stat. 1892. Following enactment,
Treasury promulgated regulations governing restricted areas under § 1752 in Chapter IV, part 408 of title 31 of
the Code of Federal Regulations. 31 C.F.R. §§ 408.1-408.3. Section 408.1 stated that "the regulations governing
access to such restricted areas where the President or any other person protected by the Secret Service is or will
be temporarily visiting are promulgated pursuant to the authority vested in the Secretary of the Treasury by 18
U.S.C. § 1752." 31 C.F.R. § 408.1. Part 408 provided many examples of the USSS, and no other agency,
exercising its power under § 1752 to set and define restricted areas: • A temporary residence of President
Reagan in California was defined by USSS using property law metes and bounds, § 408.2(a); • For tem






















































