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7 UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA UNITED STATES OF AMERICA::
v.: Case No. 21-cr-53 (CJN): EDWARD JACOB LANG,:: Defendant.: UNITED STATES' MOTION IN LIMINE TO
PRECLUDE IMPROPER ARGUMENTS THAT THE FIRST AMENDMENT JUSTIFIED OR IMMUNIZED THE
DEFENDANT'S OFFENSE CONDUCT The United States of America, by and through its attorney, the United
States Attorney for the District of Columbia, hereby requests that the Court issue an order precluding defendant
Edward Jacob Lang from arguing in defense of the charges against him that the First Amendment to the United
States Constitution provided any excuse, immunity, or justification that prevents a finding of guilt for his alleged
offenses arising from the January 6, 2021 attack on the United States Capitol. In Lang's own words about that
day, "It was war. This was no protest." As explained below, the protections of the First Amendment offer no
defense to the conduct charged against Lang. Accordingly, any argument that First Amendment guarantees
justified Lang's "war" is improper and should be excluded from argument during trial. Procedural History On
January 15, 2021, United States Magistrate Judge G. Michael Harvey issued a sealed warrant for Lang's arrest
for crimes he committed during the January 6, 2021, attack on the United States Capitol. ECF Nos. 1, 27. Lang
was arrested in Newburgh, New York, the next day. ECF No. 27. On January 19, 2021, Lang made his initial
appearance in the Southern District of New York, where United States Magistrate Judge Andrew E. Krause
committed Lang to the custody of 7 this Court and ordered that he be transported to the District of Columbia. Id.
at 7. Lang made his first appearance in this jurisdiction on February 9, 2021. February 9, 2021 Minute Order. At
that hearing, with no objection from Lang, United States Magistrate Judge Zia Faruqui ordered Lang to remain
detained pending trial. Id. On August 23, 2021, Lang moved for release into the High Intensity Supervision
Program with GPS monitoring. ECF No. 29. After receiving a response in opposition from the United States, ECF
39, this Court denied Lang's motion at a September 20, 2021, hearing, September 20, 2021 Minute Order,
finding, among other things, "the particular circumstances" of Lang's crimes to be "even more troubling" than the
statutes under which the crimes were charged: Lang "was at times at the very front of a large mob seeking to
enter the Capitol. Mr. Lang appears to have been one of the leaders. . . and instigators of the violence."
Transcript of Arraignment/Status Conf./Motion Hearing, United States v. Lang, 21-cr-53-CJN (D.D.C. Sept. 21,
2021) ("Tr.") at 71. Lang appealed this Court's denial of his motion for pretrial release. See United States v. Lang,
No. 21-3066 (D.C. Cir.). On January 12, 2022, the D.C. Circuit affirmed this Court's order denying Lang's motion
for pretrial release in a per curiam judgment. Lang is now charged in a superseding indictment, ECF 36, for
violating 18 U.S.C. § 111(a) and (b); 18 U.S.C. § 111(a); 18 U.S.C. § 231(a)(3); 18 U.S.C. § 1752(a)(2) and (b)(1)
(A); 18 U.S.C. § 1752(a)(4) and (b)(1)(A); 40 U.S.C. § 5104(e)(2)(D); and 40 U.S.C. § 5104(e)(2)(F). 1 This Court
has set a trial date of January 9, 2023. ECF 60. That scheduling order also set a deadline of September 16, 2022
for filing motions in limine. Pursuant to that order, the United States now files the above-captioned motion. 1This
Court has granted a motion from Lang, ECF 54, to dismiss a count charging a violation of 18 U.S.C. ⸹ 1512(c)(2).
June 7, 2022 Minute Order. The United States is pursuing an appeal of the Court's dismissal of that count, ECF
65, and filed its opening brief in that appeal—which was consolidated with others addressing the same issue—on
August 8, 2022. 2 7 Factual Background The January 6, 2021 Attack on the Capitol To avoid unnecessary
exposition, the government refers to the general summary of the attack on the U.S. Capitol. See ECF 1:2-5; ECF
31:3-7; see also Trump v. Thompson, 20 F. 4th 10, 17-18 (D.C. Cir. 2021). That attack included the trespasses of
a riotous and violent mob that breached barriers and assaulted police officers in an effort to breach the U.S.
Capitol and obstruct the certification of the 2020 presidential election. Lang was a part of that mob. Defendant
Lang's Role in the January 6, 2021 Attack on the Capitol Lang attended the Save America rally near the Ellipse
and remained there long enough to hear the former president speak. From the rally, he proceeded to the Capitol,
approaching the building from the west and making his way to the Capitol's West Front. As he progressed
towards the building, Lang made a recording from behind a crowd, exclaiming that "they're breaking through" and
"we will take the Capitol building." The recording shows, from a distance, tears in material that covered
scaffolding on the northwest side of the Capitol erected in preparation for the inauguration. The screenshot below
shows Lang's vantage point as he exclaimed that "we will take the Capitol building." 3 7 Figure 1 Lang went
through the crowd and climbed the scaffolding, recording his ascent as he announced that "1776 will
commence." He made several recordings from the top of the scaffolding, which provided Lang with access to the
location for the inaugural stage on the Capitol's lower west terrace. In one recording, Lang identified areas where
rioters were "storming" the Capitol; he stated again, "we'll take the whole building." The scaffolding provided
Lang with a view from above of the West Plaza, where police clashed with rioters, and where, as 4 7 Lang
recorded, rioters finally breached that police line. As the line was being breached, Lang joined others shouting
"Go!" Figure 2 The screenshot above shows Lang's view as he exhorted rioters to "go" and breach the line police
officers struggled to hold. As the source recording for the screenshot continues to play, it shows what appears to
be an object thrown at officers, while the area where they stand is littered with debris from projectiles rioters had
previously thrown at police. The recording ends as the police are overrun. 5 7 7 Officers from the West Plaza
regrouped on the lower west terrace, where Lang recorded a line of uniformed officers in riot gear filing through
the inaugural archway. 2 Figure 4 2The archway is the location typically used on inauguration day for the
President's entrance onto the inaugural stage. The rounded arch is a feature constructed for the inauguration
and fixed to a normal set of doors. To access the archway on January 6, at a minimum, rioters needed to walk,
climb, or scale up to the Lower West Terrace landing and climb a set of stairs. The archway and doorway are
narrow and no more than 10 feet across. The archway leads to a narrow hallway and a set of double doors. 7 7
The officers assembled past a set of double doors which they closed and locked; then they braced for the arrival
of the mob. Figure 5: Officers close the outer doors, which completely shut at 2:41:05 p.m. Figure 6: Officers
close the second set of doors, which are completely shut by 2:41:21 p.m. 8 7 Figure 7: Officers after rioters have
breached the outer doors. Lang was among the first group of rioters to enter the archway. He recorded his own
approach and initial entry at approximately 2:41 p.m. See Exhibit B for ECF 3. 3 Nearing the archway, Lang
mistakenly exclaimed, "we're in the m*****f****** White House." Id. at 03 seconds. Lang approached the archway
to shouts of "Push!" (id. at 4-11 seconds and entered while both sets of doors remained shut with officers behind
them. Id. at 12 seconds. While most of the crowd pushed inside, at least two rioters turned and exited. Id. at 19-



28 seconds. One rioter called for "space real quick" and Lang appeared to back out of the archway, id. at 29-32
seconds, while another rioter stated "we need space to break the door down," id. at 37 seconds, and stated
again, "back up, back up, back up, we need to break that door down," id. at 39-42 seconds. Another voice in
Lang's recording stated "get the big boys up front." Id. at 45-47 seconds. Lang then started to return into the
archway. The crowd started to cheer, and Lang's recording captures a 3 This and other lettered exhibits
referenced herein were provided to this Court and to defense counsel as part of the government's opposition to
Lang's motion for release; for ease of reference, the United States is prepared to resubmit these exhibits if
helpful. 9 7 voice warning, "Oh, they're coming in, they're spraying with [unintelligible] pepper spray." Id. at 103-
05 seconds. Lang's recording shows his approach to the first set of double doors, which, although just broken by
rioters, still bore signs as shown below limiting entry. Figure 8 As he recorded, Lang made his way to the front of
the crowd and the police line, where he remained despite police efforts to force rioters back with tear gas and
baton strikes. The recording depicted a chaotic assault, with one rioter behind Lang shouting that there was "a
man down" while one voice other than Lang's shouted not to hurt the police. 10 7 Lang exited and re-entered the
archway several times over the course of several hours. His conduct is described in detail in the government's
opposition to his release, ECF 31:9-7; however, it is worth reviewing in the context of this motion. LANG
remained at the forefront near the line of officers guarding the doors and filmed another video (Exhibit D covering
around 2:51 to 2:57 p.m.). In Exhibit D, LANG can be seen up against the line of officers and continuing to yell a
variety of things, such as: "We are getting squished to death, the cops are squishing us to death." (Ex. D at 10
seconds); "This is socialism, we are the last free country in the world." (Ex. D at 59 seconds); "Back up, this is
our house." (Ex. D at 3 minutes 26 seconds); "Lock your shields and push." (Ex. D at 4 minutes 16 seconds);
"Get the women out of the way." (Ex. D at 5 minutes 5 seconds); "If you are not going to fight, move" (Ex. D at 5
minutes 10 seconds); and "Let us in. This is our house. We paid for this f***ing building." (Ex. D. at 5 minutes 46
seconds); and "This is our country." (Ex. D. at 6 minutes 10 seconds). Around 2:57 p.m., LANG and another
rioter violently pushed a door against an officer's head and LANG simultaneously kicked at that officer.
Specifically, as captured in Exhibit E, which is a clip from YouTube Video 1, a publicly available video filmed by a
photojournalist, that corresponds to around 2:57 p.m. with an added a white box around LANG, LANG and
another rioter repeatedly shove the door against Sgt. J.M., who is in a bent forward position and has his head
pressed up against the door. (LANG can be seen with the red arrow above him and Sgt. J.M.'s head can be seen
below the yellow arrow in the still below from Exhibit E.) Still from Exhibit E 11 7 As shown in Exhibit F (the body-
worn camera (BWC) footage from Sgt. J.M. from the same time of around 2:57 p.m.), LANG can be seen
repeatedly kicking at the officer as he is stuck up against the door. As Sgt. J.M. is bent forward trying to hold onto
his shield at the time, his BWC faces downward. The first kick is visible at 2:57.17; the second kick at 2:57.32;
the third kick at 2:57.38; the fourth kick at 2:57.40; and the fifth kick at 2:57.52. (Although the top half of the
person kicking is not visible in the BWC footage, the pants and shoes match those worn by LANG, as shown in
Exhibit G, a photo of LANG on January 6 recovered from his phone (with an added red box around LANG).
Moreover, the position of the kicker corresponds with where LANG can be seen standing, as shown in EXHIBIT
B. Shortly thereafter, as shown in Exhibit H-1-4, stills from surveillance camera footage, around 3:02 p.m., LANG
left the tunnel, only to come back again around 3:03 p.m., scream and push his way to the front, and then exit
once mo


















































