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0 UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA UNITED STATES OF AMERICA:::
v.: Criminal No. 21-CR-53 (CJN):: EDWARD JACOB LANG,:: Defendant.: GOVERNMENT'S OPPOSITION TO
DEFENDANT'S MOTION FOR A DUE PROCESS VIOLATION FINDING AND TO DISMISS INDICTMENT The
United States of America, by and through its attorney, the United States Attorney for the District of Columbia,
respectfully submits this opposition to defendant Edward Jacob Lang's Motion for a Due Process Violation
Finding and to Dismiss Indictment for Want of Jurisdiction. ECF No. 69. Lang's arguments lack legal and factual
support and are otherwise meritless. Factual and Procedural History On January 15, 2021, United States
Magistrate Judge G. Michael Harvey issued a sealed warrant for Lang's arrest for crimes he committed during
the January 6, 2021, attack on the United States Capitol. ECF Nos. 1, 27. Lang was arrested in Newburgh, New
York, the next day. ECF No. 27. On January 19, 2021, Lang made his initial appearance before United States
Magistrate Judge Andrew E. Krause in the Southern District of New York. Id. Pursuant to Rule 5(c)(3), Federal
Rules of Criminal Procedure, and based on a sworn affidavit, the Court determined that there was a valid warrant
for Lang's arrest and that Lang was the person identified therein. Id. During the hearing, which Lang and his
current attorney of record attended remotely, Judge Krause committed Lang to the custody of this Court and
ordered that he be transported to the District of 0 Columbia. Id. at 7. Lang was detained pending trial and made
his first appearance in this jurisdiction on February 9, 2021. February 9, 2021 Minute Order. At that hearing, with
no objection from Lang, United States Magistrate Judge Zia Faruqui ordered Lang to remain detained pending
trial. Id. In the meantime, on January 29, 2021, a grand jury indicted Lang on 11 charges: two counts of
Assaulting, Resisting, or Impeding Certain Officers with a Deadly or Dangerous Weapon, in violation of 18 U.S.C.
§ 111(a) and (b); one count of Assaulting, Resisting, or Impeding Certain Officers, in violation of 18 U.S.C. §
111(a); three counts of Civil Disorder, in violation of 18 U.S.C. § 231(a)(3); one count of Obstruction of an Official
Proceeding and Aiding and Abetting, in violation of 18 U.S.C. §§ 1512(c)(2) and 2; one count of Disorderly and
Disruptive Conduct in a Restricted Building or Grounds, with a Deadly or Dangerous Weapon, in violation of Title
18 U.S.C. § 1752(a)(2) and (b)(1)(A); one count of Engaging in Physical Violence in a Restricted Building or
Grounds, with a Deadly or Dangerous Weapon, in violation of Title 18 U.S.C. § 1752(a)(4) and (b)(1)(A); one
count of Disorderly Conduct in a Capitol Building, in violation of Title 40 U.S.C. § 5104(e)(2)(D); and one count of
Act of Physical Violence in the Capitol Grounds or Buildings, in violation of Title 40 U.S.C. § 5104(e)(2)(F). ECF
No. 5. On September 15, 2021, the grand jury returned a superseding indictment removing two counts of civil
disorder and adding several counts of assaulting law-enforcement officers. ECF No. 36. These charges stemmed
from Lang's presence at the front of the police line on the Lower West Terrace of the United States Capitol on
January 6, 2021 for more than an hour, where he engaged with officers, donning a gas mask and assaulting
them, including with a stolen riot shield and an aluminum baseball bat. 2 0 After the original indictment, on April
29, 2021, this Court issued a protective order regulating the disclosure of materials produced in discovery. ECF
18. The order called for the defendant to sign a statement expressing agreement with the Order's prohibition
against recording personal protected identification information. ECF 18 at 3. The defendant never signed the
statement and has not consented to have his counsel sign on his behalf. ECF 50. On August 23, 2021, Lang
moved for release into the High Intensity Supervision Program with GPS monitoring. ECF No. 29. Among other
things, Lang alleged that he had been physically abused and retaliated against at the District of Columbia Jail,
where he was then incarcerated. Id. at 9-12. Lang further complained that he could not communicate privately
with his attorneys and could not review all of the discovery in this case and asked to be provided with a laptop so
that he could do so. Id. at 12-19. Lang further claimed that he was neither a risk of flight nor a danger to the
community, and thus should be released on conditions. Id. at 19-25. This Court denied Lang's motion at a
September 20, 2021, hearing, September 20, 2021 Minute Order, finding, among other things, "the particular
circumstances" of Lang's crimes to be "even more troubling" than the statutes under which the crimes were
charged: Lang "was at times at the very front of a large mob seeking to enter the Capitol. Mr. Lang appears to
have been one of the leaders. . . and instigators of the violence." Transcript of Arraignment/Status Conf./Motion
Hearing, United States v. Lang, 21-cr-53-CJN (D.D.C. Sept. 21, 2021) ("Tr.") at 71. Video showed "Lang in front
of the crowd, verbally encouraging violence, hitting Capitol Police with at times a metal baseball bat, another time
a riot shield and also kicking a police officer[.]"Id. This conduct "continued over the course of several hours[.]" Id.
at 72. Even after the attack on the Capitol, Lang "appear[ed] interested in the possibility of continuing to attack
the United States government[.]" 3 0 Id. at 77. Thus, unlike other January 6 defendants, Lang "both engaged in
substantial violence on the day of January 6th and then thereafter in his own messages both did not reflect any
remorse about those events and indeed said very concerning things about the inauguration[.]" Id. The Court thus
denied Lang's motion for release. Id. at 78. With regard to Lang's complaints about the conditions at the D.C. Jail
and his inability to review discovery, the Court noted that the "Jail has various policies in place to permit, at least
to some extent, the review of that information." Tr. at 78. However, "the defense ha[d] not attempted to use those
procedures to allow Mr. Lang to review the video and other record evidence." Id. The Court invited "additional
motions" if the Jail's procedures proved "unworkable," but found that Lang's motion raised an "unripe dispute
because defense counsel has not attempted to work under the currently operating policy." Id. And while the Court
was "concerned about ensuring that Mr. Lang has the ability to talk with counsel," it was "not prepared to
intervene at this time into how these communications are occurring." Id. at 80-81. On that issue, too, the Court
denied the motion without prejudice and invited Lang to bring it again if he had "sufficient additional evidence
about his ability to mount [a] defense." Id. at 82-83. Lang appealed this Court's denial of his motion for pretrial
release. See United States v. Lang, No. 21-3066 (D.C. Cir.). Among other things, Lang argued that the conditions
at the D.C. Jail, and his inability to access discovery and meet with his lawyers there justified his pretrial release.
Memorandum of Law and Fact on Behalf of Defendant-Appellant, Edward Jacob Lang, United States v. Lang,
No. 21-3066 (D.C. Cir.) at 12-17. On January 12, 2022, the D.C. Circuit affirmed this Court's order denying
Lang's motion for pretrial release in a per curiam judgment. Rejecting Lang's conditions-of-confinement
argument, the court stated: 4 0 [Lang] also argues that conditions at the D.C. Jail—specifically, his alleged
inability to communicate confidentially with counsel and review discovery— should have warranted pretrial
release. [Lang] relies primarily on the proposed Federal Bail Reform Act of 2020, which would have amended 18



U.S.C. § 3142 to provide that district courts deciding whether a defendant is a danger to others must consider,
among other things, "the conditions of confinement, including. . . the person's ability to privately consult with
counsel and meaningfully prepare a defense." H.R. 9065, 116th Cong., § 2 (2020). However, [Lang] concedes
that the Federal Bail Reform Act of 2020 was not enacted into law. And as the Supreme Court has opined, "[o]ur
charge is to give effect to the law Congress enacted." Lewis v. Chicago, 560 U.S. 205, 217 (2010). Judgment,
United States v. Lang, No. 21-3066 (D.C. Cir.) (Jan. 12, 2022). On April 5, 2022, Lang moved to dismiss Count
Nine of the indictment, which charged him with obstructing an official proceeding in violation of 18 U.S.C. §
1512(c)(2). ECF No. 54. This Court granted that motion June 7, 2022 Minute Order. On June 22, 2022, the
United States appealed the Court's dismissal of Count Nine. ECF No. 65. The government filed its opening brief
in that appeal—which was consolidated with others addressing the same issue—on August 8, 2022. On July 15,
2022, Lang filed the instant motion claiming that he has "has suffered the deprivation of numerous
constitutionally protected due process rights throughout the course of his pre-trial detention[.]" ECF No. 69.
Based only on allegations, Lang seeks a "finding" to that effect, as well as "an order permitting him to possess in
his cell a laptop computer so he can review all discovery and participate in his own defense, and to restrain the
marshal's from threating or precluding Lang that he cannot exercise his First Amendment rights in speaking to
anyone he so chooses to[.]" Id. (quoted verbatim)). Lang also seeks dismissal of the indictment on the ground
that "the federal district court has failed to lawfully acquire jurisdiction over the 'Person' of Mr. Lang." Id. 5 0 Much
of Lang's motion is dedicated to his alleged treatment at the D.C. Jail, where he has not been confined since
February 2022. See ECF No. 69-1 at 5-14. According to Lang, he is currently incarcerated in Alexandria, Virginia,
where he has been imprisoned since April 2022. Id. at 15. Lang alleges that, "for the first six months" of his
confinement in Alexandria, he did not have "secure phone access to [his] attorneys[.]" Id. at 16. 1 Lang
complains that, when he saw his attorney in person on April 2, 2022, he was "placed in a community room where
there was no attorney client privileged means of communications at all" and that he was restrained in such a way
that "made Mr. Lang's attorney visit both painful and non productive." Id. Also, according to Lang, on July 13,
2022, he "received a message that he was in violation of a United States Marshals (USMS) policy, whereby he
could not communicate with the media." Id. On at least 30 different occasions, Lang has communicated while
detained with print or broadcast media outlets. 2 ARGUMENT I. Lang Seeks Relief That Has No Legal Basis. As
an initial matter, there is no legal basis for the relief Lang seeks in this motion. Lang requests what is, in effect,
an advisory opinion declaring that he "has suffered the deprivation of numerous constitutionally protected due
process rights throughout the course of his pre-trial detention." ECF No. 69. In addition to this "finding that his
due process rights have been violated," Lang seeks the "dismissal of his Superseding Indictment." ECF No. 69-1
at 19. He also demands an order permitting him to possess a laptop computer in his cell, and to restrain the
USMS from 1 Lang filed this motion just three months after he says he was transferred to Alexandria. 2 The
actual number of such contacts is likely higher, because Lang has used the accounts of other detainees to make
calls, which in itself is an entirely separate violation of detention facility policy and requirements. Additionally, not
all of Lang's broadcasts like the ones referenced in in this response, see infra at 24-25 and 27, remain accessible
online. 6 0 enforcing a policy addressing pretrial detainee communications with the media. His motion fails to
provide legal support for any of these demands. A. This Co
























































