


Full Text

8 UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA UNITED STATES OF AMERICA v.
Crim. Action No. 1:21CR40 (TNM) DAVID JUDD, Defendant. REPLY TO THE GOVERNMENT'S SENTENCING
POSITION David Judd, through counsel, respectfully submits this Reply to the government's Sentencing
Position. In this Reply, Mr. Judd will address the following points: 1) the government mischaracterizes and
exaggerates the evidence and openly contradicts prior representations it made to counsel about its view of the
appropriate guideline range in this case; 2) USSG § 2A2.2 and § 3A1.4 do not apply, and the government's
request for an upward variance is unjustified; and 3) the cases upon which the government relies in its request—
Robertson, Reffitt, and Webster—are easily distinguishable both factually and because each of the these
defendants denied responsibility and put the government to its burden in weeks-long jury trials unlike Mr. Judd,
who accepted responsibility. The Court should not seriously consider the government's request. Instead, for each
of the reasons set forth in the defense Memorandum and sentencing video 1 and 1 Counsel have previously
provided the sentencing video to chambers and the government. 1 8 other exhibits submitted to the Court, a non-
custodial sentence is appropriate, constitutes a just punishment, and avoids unwarranted disparities. 2 1. The
government mischaracterizes the evidence. The government mischaracterizes Mr. Judd's actions and role when
it states that Mr. "Judd acted as an on-the-ground commander" and Mr. "Judd spent over an hour using hand
gestures to direct rioters into the tunnel, yelling commands to organize rioters, passing items into the tunnel to be
used as weapons." ECF. No. 527 at 2. Mr. Judd was located by the tunnel for over an hour and he joined others
in the crowd in waving people towards the tunnel. He was no commander, however; he did not "direct traffic" for
hours. He had no bullhorn like others around him. He did not climb up onto the archway as others did so he
could yell down to protestors on the ground. He did not go toward the front of the protestors inside the tunnel.
Video evidence shows that he periodically waved his arms between 2:52pm-3:16pm., 3 and he raised his arms a
single time when a shield was passed overhead. His waving of a small American flag—a gesture the government
has attempted to characterize as part of Mr. Judd's supposed "organizing" – exemplifies misguided patriotism,
not leadership. 2 Counsel also attach one additional letter in support of Mr. Judd, as a supplement to Exhibit 1 to
the Defense Sentencing Memorandum, which is a collection of letters to the Court about Mr. Judd 3 See public
source video, Just another channel_3954b33c-dbf3-4b4c-aea5- 2aa48c11260b. Another protestor with a bullhorn
standing on the archway is seen doing far more to "direct traffic" than Mr. Judd, who is circled in orange. 2 8 Mr.
Judd has acknowledged repeatedly that his actions on January 6 were reprehensible. He should have left the
area of the tunnel. He should not have tossed a sparkler. It was thoughtless and potentially dangerous. He will
regret his conduct for the rest of his life. That said, the video evidence belies the government's hyperbolic
characterization of his conduct. The Court should put aside the government's exaggeration in service of its
argument for extensive, disproportionate prison time, As for what we now know was not a firework, 4 it is telling
that the government spends over three pages of its memo describing in graphic detail the effects of another
defendant's firework. Here, the government unintentionally lends support to career ATF Agent Taylor's
conclusion. Indeed, that the other defendant's device did detonate, causing explosion, supports Mr. Taylor's
conclusion that the sparkler Mr. Judd tossed was not designed to cause an explosion. As such, it could not have
seriously injured anyone, even in the context of a crowded tunnel. 2. The government contradicts its prior
representations and has broken the understanding between the parties. Undersigned counsel had long
communicated Mr. Judd's desire to resolve the case and spare the government and the Court the time and
expense of a trial. During the protracted plea negotiations in this case, on February 22, 2022, the government
sent one of undersigned counsel an email that stated, "the supervisory team at the USAO has discussed Mr.
Judd's case at length." The email went on to say, "recognizing that the level of violence each individual engaged
in on January 6th is on a continuum, we are willing to offer Mr. Judd a revised plea offer." That plea offer— 4 See
Defense Sentencing Memo, Exhibit 2, Taylor Aff. 3 8 reportedly considered carefully by the DOJ supervisory
team—calculated a guideline range of 41 to 51 months. 5 In subsequent communications, the government
affirmed that calculation. 6 Like many January 6 defendants, Mr. Judd reasonably wished to preserve his
objection to the application of 18 U.S.C. § 1512 to his conduct in light of Judge Nichols' ruling in Miller. The
government rejected a conditional plea and instead proposed a stipulated trial agreement, with the implication
that it would request a guideline range consistent with that offered in the plea agreement. Specifically,
government counsel wrote, I would assume [the guideline range is 41 to 51 months] since that is how we had
previously calculated the guidelines. But, until we have it fully drafted, I cannot promise that for certain. I do know
that the 41-51 range is consistent with what has been agreed to by the government in pleas agreements in most
if not all of the 1512 cases that do not include 111(b) or 2111, but still have assaultive conduct or property
damage, to get the plus 8 enhancement under 2J1.2(a)). 7 When the government carefully considered Mr. Judd's
case with its supervisory team and calculated the guideline range to be 41 to 51 months, it had all the evidence it
has now. Nothing new has emerged that changes the government's earlier characterization of Mr. Judd's case as
among those that "do not include 111(b) or 2111, but still have assaultive conduct or property damage." Indeed,
early in the case, the government disclosed all the video evidence it now mischaracterizes. Now, only 5 Exhibit 1
to Reply, Prior correspondences from the government that contradict its sentencing position. (emphasis added).
6 Id. 7 Id. (emphasis added). 4 8 after Mr. Judd entered into the stipulated-trial agreement the government
offered, the government requests a sentence twice that of what it initially suggested would be appropriate.
Government representations are supposed to matter, especially when those representations induce a defendant
to waive constitutional rights. See Santobello v. New York, 404 U.S. 207 (1971) (The plea bargain "phase of the
process of criminal justice. . . must be attended by safeguards to insure the defendant what is reasonably due in
the circumstances. Those circumstances will vary, but a constant factor is that when a plea rests in any
significant degree on a promise or agreement of the prosecutor, so that it can be said to be part of the
inducement or consideration, such promise must be fulfilled."); United States v. Clark, 55 F.3d 9, 14 (1st Cir.
1995) ("Because plea bargaining requires defendants to waive fundamental constitutional rights, we hold
prosecutors engaging in plea bargaining to the most meticulous standards of both promise and performance.")
(emphasis added). The government's contradicting representations call into question the government's current
position as to the degree of criminal culpability of Mr. Judd and the appropriate sentence that is sufficient and no



greater than necessary. Indeed, the government can offer no reasonable explanation for its reversal of its prior
representations. It appears that in these cases, in pursuit of the most draconian sentence it can request, the
government is willing to cross boundaries to which officers of the court typically adhere. The Court should reject
the government's argument for a 90-month sentence as incredible. 5 8 3. The Aggravated Assault Guideline does
not apply to Count 22. 8 Mr. Judd was convicted of 18 U.S.C. § 111(a)(1) (Count 22), namely, "Assaulting,
Resisting, or Impeding certain officers." Using a common-sense approach, it follows that the corresponding
Sentencing Guideline is § 2A2.4, "Obstructing or Impeding officers." The government attempts to ratchet up the
guideline range by arguing that the aggravated assault guideline applies to Count 22 on the grounds that the
item tossed was a dangerous weapon with the intent to cause bodily injury. The government's reliance on
erroneous facts and guidelines commentary as opposed to the guidelines themselves put to rest its guidelines
argument. Application Note 1 to 2A2.2 relevantly defines "aggravated assault" as "a felonious assault that
involved a dangerous weapon with intent to cause bodily injury (i.e., not merely to frighten) with that weapon" or
"an intent to commit another felony." The sparkler was not a dangerous weapon, and Mr. Judd did not toss it with
the intent to cause bodily injury. 9 The commentary's expansive definition of aggravated assault includes "intent
to commit another felony," which might arguably apply. As these definitions appear in the commentary and not in
the Guideline itself, the commentary is not accorded the full force of the Guideline but rather is considered "an
agency's interpretation of its own legislative rule." Stinson v. United States, 508 8 Mr. Judd agrees with the PSR
that the offense level is determined by applying USSG § 2J1.2; proper application of that § 2J1.2 yields a
guideline range of 15-21 months. See ECF. No. 529 at 5. 9 Statement of Offense, ECF. No. 433. 6 8 U.S. 36, 44
(1993). 10 Moreover, the Guidelines' application notes do not qualify for deference under Stinson if they
"expand[] rather than interpret[] the Guideline." United States v. Winstead, 890 F.3d 1082, 1091 (D.C. Cir. 2018).
The Sentencing Guidelines have separate guidelines for Aggravated Assault (§2A2.2), Assault (§2A2.3) and
Obstructing or Impeding Officers (§2A2.4). Meanwhile, the statute for assaulting officers, 18 U.S.C. § 111,
includes three degrees of assault. For (simple) assault, the maximum punishment is not more than one year. For
offenses that involve physical contact or the intent to commit another felony, the maximum punishment increases
to eight years. Both circumstances are found in the same subsection as assault, 18 U.S.C. § 111(a). Congress
wrote a separate subsection explicitly titled "Enhanced Penalty" that applies to offenses involving a dangerous
weapon or bodily injury, see 18 U.S.C. § 111(b), and increases the statutory maximum to twenty years. In doing
so, Congress made a clear distinction in both the structure of the statute and the escalating punishments. The
only offenses that qualify for an "enhanced penalty" of up to twenty years in prison are those that involve a
dangerous weapon or bodily injury. While physical contact and the intent to commit another 10As the Supreme
Court made clear in a recent decision, there are important limits to the deference courts give to an agency's
interpretation of its own rules. See generally Kisor v. Wilkie, 139 S. Ct. 2400, 2424-2418 (2019). The Court in
Kisor held that, to be granted deference (referred to as Auer deference in reference to Auer v. Robbins, 519 U.S.
452 (1997)), the agency's interpretation must be of a regulation that is genuinely ambiguous. 139 S. Ct. at 2415.
Genuine ambiguity cannot be determined based solely on the plain language of the regulation. Instead, courts
must exhaust all the "traditional tools" of construction, including consideration of the text, structure, history and
purpose of the regulation. Id. (citations omitted). Even if genuinely ambiguous, an agency's interpretation must
still be "reasonable" for it to co
































