


Full Text

9 UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA UNITED STATES OF AMERICA v.
Crim. Action No. 1:21CR40 (TNM) DAVID JUDD, Defendant. MEMORANDUM IN AID OF SENTENCING David
Judd traveled to the "Stop the Steal" rally from his home in Texas because he wanted to support the President
that he then admired and hear his final speech as president. He hitched a ride with two women who happened to
be driving to the rally from Dallas. He did not plan to meet anyone at the rally, let alone anyone planning acts of
violence. Mr. Judd has never been affiliated with any extremist group—in fact, he had never even heard of some
of the fringe groups who gathered on January 6. Mr. Judd did not bring any weapons of any kind with him to
Washington, D.C. He did not bring a flag or a sign; he dressed in street clothes. He did not bring any protective
gear such as goggles or a helmet—why would he? His only intent in coming was to celebrate the President and
hear the speeches. Once he arrived in Washington, D.C. on January 5, Mr. Judd walked around, snapped
pictures, and visited the Trump hotel. He arrived at the Ellipse very early in the morning on January 6 so he could
be in a good position to hear the speeches. He was in a celebratory, happy mood. 9 While listening to the
speeches and talking to other rally-goers, Mr. Judd learned of a plan making its way through the crowd. The idea
was to protest at the Capitol so that the vote certification would be delayed during which time Vice President
Pence would send the votes in "disputed" states back for a recount. President Trump alluded to this plan in his
speech, inviting everyone to join him at the Capitol "to make their voices heard so that Mr. Pence 'would do the
right thing.'" 1 Mr. Judd is not an expert in election law. The plan to encourage a recount seemed sensible to him.
After all, President Trump and other prominent elected officials had been pressing the idea that there had been
rampant election fraud for months. If there was all of this fraud, Mr. Judd thought, they should get a recount. As a
result, he moved with thousands of others towards the Capitol, just as the President had told them to do. Once
Mr. Judd arrived, he joined the crowds swelling towards the building and found himself by the area now
infamously known as the "tunnel," where protestors were trying to gain entry into the building. Again, in his mind,
they just needed to delay the vote so that the election fraud that president had talked about could be remedied
through a legal recount. He joined the crowd, both physically and emotionally, waving others to come forward
and joining-in to the crowd's activities. As the crowd and the chaos in the tunnel intensified, in a moment that will
haunt Mr. Judd for the rest of his life, he tossed what appeared to be and—according to an expert in pyrotechnic
devices—was, a small sparkler into the "tunnel." Now two years 1 See Exhibit 6 compilation of portions of Mr.
Trump's speech, submitted to chambers. 2 9 away from the chaos of that day, he still struggles to understand
how he could have done such a stupid, reckless, scary thing. His impetuous tossing of the sparkler was an
uncharacteristic lapse of judgment for a man who had lived a life defined by hard work, devotion to family and
God, and service to his church and community. Mr. Judd has expressed his sincere remorse in his letter to the
Court and in the video submitted to chambers, which includes statements from Mr. Judd, members of his family,
neighbors, and former co-workers. 2 As the Court can see for itself in Exhibit 7, Mr. Judd is genuinely contrite
about his conduct and apologetic to the officers and others in the tunnel who saw the thrown sparkler and
worried about its potential danger. Mr. Judd has experienced severe consequences for his impetuous, reckless
act. He became a prisoner for the first time in his life. He spent over one month in jail in transit from Texas to
Washington, D.C., where he was ultimately released with stringent conditions with which he has consistently
complied. Since his conviction by way of a stipulated trial agreement, he has been fired from three jobs—not
because of any issues with the quality of his work (testaments from his co-workers show that he was model
employee) 3—but solely as a result of his publicized felony convictions at the conclusion of the stipulated trial in
August 2022. Moving forward, for the rest of Mr. Judd's life, his felony convictions will continue to disrupt his
ability to obtain employment and to advance in the hospitality 2 See Sentencing Video, Exhibit 7, submitted to
chambers. 3 See Sentencing Video, Exhibit 7, submitted to chambers. 3 9 and management industry,
notwithstanding his college degree and considerable experience in the field. And Mr. Judd's actions resulting in
felony convictions have caused him to lose other privileges and liberties afforded to all citizens. Indeed, no
matter what sentence this Court imposes, Mr. Judd will continue to experience the ripple effects of his destructive
lack of judgment for the rest of his life. Mr. Judd has unequivocally accepted responsibility for his conduct. From
the outset, through counsel, he has communicated his desire to resolve the case and spare the government the
resources of a trial. He knows that he must be punished for what he did. That said, Mr. Judd's conduct is
nowhere near deserving of the sentence recommended in the pre-sentence report ("PSR") and the 90 months
recommended by the government. Mr. Judd has reviewed the PSR and offers the following objections: First, for
the reasons this Court articulated in United v. Hunter Seefried, No. 21-cr-287 (TNM), 2022 WL 16528415 (D.D.C.
Oct. 29, 2022), which reasoning Mr. Judd adopts and incorporates here for his sentencing, the PSR wrongly
assesses a total 11-level increase under § 2J1.2 because Mr. Judd's conduct did not involve the substantial
interference with the "administration of justice." Additionally, Mr. Judd submits that the official-victim
enhancement does not apply because Mr. Judd was not motivated by any officer's status nor did he act in a
manner creating a substantial risk of serious bodily injury. Indeed, according to a career federal law enforcement
officer who retired from the ATF as an Explosives Enforcement agent, the object Mr. Judd tossed was incapable
of causing serious 4 9 bodily injury. 4 USSG § 3A1.2(a) & (c)(requiring that the defendant be motivated by the
victim's status or that the defendant acted in a manner creating a substantial risk or serious bodily injury.).
Therefore, Mr. Judd respectfully submits that the correctly-calculated offense level is 12, resulting in a guideline
range of 10 to 16 months. 5 Regardless of the guideline range this Court calculates, Mr. Judd, through counsel,
respectfully submits that, consistent with the principle articulated by the Supreme Court that "the punishment
should fit the offender and not merely the crime," Pepper v. United States, 562 U.S. 476, 477 (2011), this Court
should impose a sentence of time-served, followed by a period of supervised release with those conditions the
Court sees fit to impose. 6 I. Objections to PSR A. The PSR incorrectly applied the U.S.S.G. § 2J1.2 specific
offense characteristics. The PSR added eleven levels to Mr. Judd's total offense level for two instances of
interference with the "administration of justice" under U.S.S.G. § 2J1.2(b). In another January 6 case, this Court
has already held that these specific offense characteristics do not apply because the certification of the vote
does not involve the "administration of justice." Mr. Judd respectfully adopts and incorporates the 4 Affidavit of
Jerry Taylor, attached as Exhibit 2. 5 Under § 3D1.1(b), Counts 22 and 34 group for guidelines calculation



purposes and USSG § 2J1.2 determines the offense level. PSR ¶ 60. 6 Mr. Judd was detained between his
arrest on March 26, 2021, until he was ordered released by the Honorable Robin M. Meriweather on May 12,
2021. Therefore, time- served would constitute a sentence of approximately 45 days in custody. 5 9 reasoning in
that decision here. The Court's ruling applies with equal force to Mr. Judd's case. Therefore, for the reasons set
forth in this Court's opinion in United States v. Hunter Seefried No. 21-cr-287 (TNM), 2022 WL 16528415 (D.D.C.
Oct. 29, 2022), application of these enhancements would be a legal error and should not be applied in this case.
B. The official-victim enhancement does not apply. The PSR incorrectly applies a 6-level enhancement for official
victim. The applicable guideline provides in full: (Apply the greatest): (a) If (1) the victim was (A) a government
officer or employee; (B) a former government officer or employee; or (C) a member of the immediate family of a
person described in subdivision (A) or (B); and (2) the offense of conviction was motivated by such status,
increase by 3 levels; (b) If subsection (a)(1) and (2) apply, and the applicable Chapter Two guideline is from
Chapter Two, Part A (Offense Against the Person), increase by 6 levels. (c) If, in a manner creating a substantial
risk of serious bodily injury, the defendant or a person for whose conduct the defendant is otherwise accountable
– (1) knowing or having reasonable cause to believe that a person was a law enforcement officer, assaulted such
officer during the course of the offense or immediate flight therefrom; or (2) knowing or having reasonable cause
to believe that a person was a prison official, assaulted such official while the defendant (or a person for whose
conduct the defendant is otherwise accountable) was in the custody or control of a prison or other correctional
facility, increase by 6 levels. USSG § 3A1.2 (italics added; bolded in original). 6 9 In the commentary, the
Commission explains in pertinent part that "motivated by such status," means that the offense of conviction was
motivated by the fact that the victim was a government officer or employee. Id. cmt. n.3. The Commission goes
on to provide an example "where both the defendant and the victim were employed by the same government
agency and the offense was motivated by a personal dispute." Id. Thus, for the enhancement to apply under §
3A1.2(b), the defendant must have been motivated to act by the victim's status and not for some other reason.
Mr. Judd acted impetuously and without thinking. If anything, Mr. Judd was motivated to act to clear the crowd to
help people get into the Capitol. That the police officers were police officers was incidental. This is evidenced by
the fact that he tossed the sparkler in an area where both protestors and police officers alike were standing.
While reckless, Mr. Judd's act was not motivated by either group's status. Therefore, subsections (a) and (b) do
not apply. Nor does subsection (c) of the guideline apply. As explosives expert Mr. Taylor explains in detail in his
Affidavit, the sparkler Mr. Judd threw could not have caused serious bodily injury in any context. Therefore, he
did not act "in a manner creating a substantial risk of serious bodily injury." Finally, Mr. Judd disagrees with the
government that the aggravated assault guideline, USSG § 2A2.2, applies to Count 22. A plain reading of the
Guidelines shows 7 9 that USSG § 2A2.4 applies (Obstructing or Impeding Officers) applies. 7 Under that
Guideline, the official victim enhancement does not apply because it is incorporated into the base offense level of
10. Cmt. 2. Therefore, if the Court applies 2A2.4, the base offense level is 10. II. Application of the Sentencing
Factors A. Mr. Judd's history and characteristics demonstrate that a time-served sentence is appropriate. i. Mr.
Judd's upbringing centered around family, faith, and hard work. David Lee Judd was born and raised in Dallas,
Texas. He and his two siblings were raised by their mother Cheryl and father DeForrest Judd. David enjoyed a
relatively stable middle-cla










































































